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I n t r o d u c ti o n

It is d uri n g a n ot h er gl o b al p a n d e mi c —t h at of  C O VI D- 1 91 —t h at t h e  U K  G o v er n m e nt h as a n n o u n c e d si g nif-
i c a nt c h a n g es t o t h e a v ail a bilit y of  HI V pr e- e x p os ur e pr o p h yl a xis ( Pr E P)2 i n  E n gl a n d,3 m o vi n g fr o m li mit e d
a v ail a bilit y vi a ‘tri als’, 4 t o r o uti n e a v ail a bilit y f or t h e g e n er al p o p ul ati o n vi a t h e  N ati o n al  H e alt h S er vi c e
( N H S).5 – 7 As t h e s e ar c h f or eff e cti v e r es p o ns es ( e. g. v a c ci n es) t o o n e p a n d e mi c c o nti n u es t o b e t h e f o c us of
p oli c y m a k ers a n d s ci e ntists, Pr E P h as b e c o m e  m or e  wi d el y a v ail a bl e i n eff orts t o pr e v e nt n e w  HI V di a g n os es.
T his sits al o n gsi d e pr e- e x p os ur e pr o p h yl a xis ( P E P) 8 a n d tr e at m e nt as pr e v e nti o n ( T as P) 9 as a n i m p ort a nt
p h ar m a c e uti c al t o ol  w hi c h h as t h e p ot e nti al t o h alt t h e tr a ns missi o n of  HI V.

T h e  m o v e t o  m a k e Pr E P a v ail a bl e o n t h e  N H S h as t h e p o w er n ot o nl y t o tr a nsf or m t h e st atisti cs o n  HI V
tr a ns missi o n i n  E n gl a n d a n d  W al es b ut als o t o r e-s h a p e t h e cri mi n al l a w p ert ai ni n g t o  HI V tr a ns missi o n.1 0

S u c h d e v el o p m e nts ar g u a bl y h a v e a p pli c a bilit y f or h e alt h c ar e a n d l e g al s yst e ms  w ell b e y o n d t h e  U K as
g o v er n m e nts a n d  N G Os s e e k t o utilis e l a w t o s h a p e b e h a vi o urs,  m a n a g e d e cisi o n- m a ki n g a n d ris k-t a ki n g.

1.  T h e  W orl d  H e alt h  Or g a ni z ati o n d efi n es  C O VI D- 1 9 as ‘t h e i nf e cti o us dis e as e c a us e d b y t h e  m ost r e c e ntl y dis c o v er e d c or-

o n a vir us.  T his n e w vir us a n d dis e as e  w er e u n k n o w n b ef or e t h e o ut br e a k b e g a n i n  W u h a n,  C hi n a, i n  D e c e m b er 2 0 1 9.  C O VI D-
1 9 is n o w a p a n d e mi c aff e cti n g  m a n y c o u ntri es gl o b all y’. S e e ‘ C or o n a vir us  Dis e as e ( C O VI D- 1 9)’ W h o.i nt ( 2 0 2 0) < htt ps://

w w w. w h o.i nt/ e m er g e n ci es/ dis e as es/ n o v el- c or o n a vir us- 2 0 1 9/ q u esti o n- a n d- a ns w ers- h u b/ q- a- d et ail/ q- a- c or o n a vir us es > a c c es-

s e d 2 8  O ct o b er 2 0 2 0.

2.  T h e Pr E P c a m p ai g n gr o u p Pr e pst er d es cri b es t h e tr e at m e nt as: ‘ a  w a y of pr e v e nti n g  HI V i nf e cti o n b y t a ki n g a pill o n a n
o n g oi n g b asis b ef or e s e x a n d c o nti n u e d aft er s e x. It’s t a k e n b y s o m e o n e  w h o d o es n’t h a v e  HI V, t o pr e v e nt t h e m fr o m g etti n g

HI V.  T h e Pr E P pill is a n a ntir etr o vir al dr u g —t h e s a m e t y p e of pill t a k e n b y s o m e o n e  w h o alr e a d y h as  HI V t o tr e at  HI V’. S e e

‘ Pr e pst er’ Pr e pst er ( 2 0 2 0) < htt ps:// pr e pst er.i nf o > a c c ess e d 2 8  O ct o b er 2 0 2 0.

3.  A v ail a bilit y  w as c o nfir m e d i n  W al es i n J u n e 2 0 2 0. S e e  R eiss S mit h, ‘ HI V  A cti vists  C el e br at e as  W al es  C o nfir ms  Lif e- S a vi n g
HI V  Dr u g Pr E P  Will  B e  R oll e d  O ut o n t h e  N H S’ Pi n k N e ws — G a y  N e ws,  R e vi e ws a n d  C o m m e nt fr o m t h e  W orl d’s  M ost  R e a d

L es bi a n,  G a y,  Bis e x u al, a n d Tr a ns  N e ws S er vi c e ( 2 0 2 0) < htt ps:// w w w. pi n k n e ws. c o. u k/ 2 0 2 0/ 0 6/ 3 0/ pr e p- w al es-r oll- o ut- c o m

missi o n e d- a v ail a bl e- hi v- dr u g/ > a c c ess e d 2 8  O ct o b er 2 0 2 0.
4.  L o c al a ut h oriti es ar e t h e r es p o nsi bl e c o m missi o n er f or  HI V pr e v e nti o n s er vi c es i n  E n gl a n d u n d er r e g 6 of t h e  L o c al

A ut h oriti es ( P u bli c  H e alt h F u n cti o ns a n d  E ntr y t o Pr e mis es b y  L o c al  H e alt h w at c h  R e pr es e nt ati v es)  R e g ul ati o ns 2 0 1 3.

5. S e e ‘ HI V Pr e v e nti o n  Dr u g Pr E P “ T o  B e  M a d e  A v ail a bl e o n t h e  N H S  T his  Y e ar ”‘ T h e T el e gr a p h ( 2 0 2 0) < htt ps:// w w w.t el

e gr a p h. c o. u k/ n e ws/ 2 0 2 0/ 0 3/ 1 5/ hi v- pr e v e nti o n- dr u g- m a d e- a v ail a bl e- n hs- y e ar/ > a c c ess e d 2 8  O ct o b er 2 0 2 0.
6.  T h e  M ar c h a n n o u n c e m e nt o n Pr E P  w as f oll o w e d b y s o m e c o nf usi o n a b o ut a p ot e nti al st e p b a c k fr o m t his p ositi o n b ut it

b e c a m e cl e ar t h at t h e r oll o ut  w o ul d b e sli g htl y d el a y e d b y  C o vi d- 1 9 b ut  w o ul d still h a p p e n. S e e J a mi e  W ar e h a m, ‘ Lif e- S a vi n g

HI V  Dr u g Pr E P o n  N H S  D el a y e d a mi d  C or o n a vir us P a n d e mi c’ F or b es ( 2 0 2 0) < htt ps:// w w w.f or b es. c o m/sit es/j a mi e w ar e h a m/

2 0 2 0/ 0 6/ 0 5/lif e-s a vi n g- hi v- dr u g- pr e p- o n- n hs –i n d efi nit el y- d el a y e d- a mi d- c or o n a vir us- p a n d e mi c/ # 3 e 3 0 8 0f 9 1 4 1 6 > a c c ess e d
2 8  O ct o b er 2 0 2 0.

7.  O n t h e l e g al b attl e t o g et t o t his p oi nt, s e e  Al e x a n d er  M ai n e, ‘ B ar e b a c k S e x, Pr E P, N ati o n al  AI D S Tr ust v  N H S  E n gl a n d a n d

t h e  R e alit y of  G a y S e x’ ( 2 0 2 0) 2 3( 8) S e x u aliti es 1 3 6 2.
8. P ost- e x p os ur e pr o p h yl a xis is a n a nti- vir al tr e at m e nt t h at c a n b e t a k e n aft er s o m e o n e b eli e v es t h e y h a v e b e e n e x p os e d t o a ris k

of  HI V tr a ns missi o n. S e e ‘Is Pr e p  Diff er e nt Fr o m P E P ? — Pr e pst er’ Pr e pst er.i nf o ( 2 0 2 0) < htt ps:// pr e pst er.i nf o/s er( vi c es/s er

vi c e- 2/ > a c c ess e d 2 8  O ct o b er 2 0 2 0.

9.  T his r ef ers t o t h e us e of a nti vir al tr e at m e nt b y s o m e o n e  w h o is  HI V p ositi v e t o st a y h e alt h y a n d t o als o r e d u c e t h e ris k of
tr a ns mitti n g  HI V. S e e, g e n er all y, ‘ T as p er! Fi n d  O ut  M or e  A b o ut  Tr e at m e nt as Pr e v e nti o n ! | Pr e pst er’ Pr e pst er ( 2 0 2 0) < htt ps://

pr e pst er.i nf o/t as p/ > a c c ess e d 2 8  O ct o b er 2 0 2 0.

1 0.  T h e f o c us of t his arti cl e is o n t h e l a w i n  E n gl a n d a n d  W al es, b ut t h e cri mi n alis ati o n of  HI V d e b at e is gl o b al. Pr o bl e m ati c tr o p es

of ‘t h e dis e as e s pr e a d er’ i nt ers e ct  wit h iss u es of r a c e, cl ass a n d s h a m e. S e e J o e y  L  M o g ul,  A n dr e a J  Rit c hi e, a n d  K a y  W hitl o c k,
Q u e er (I n)j usti c e: T h e  Cri mi n aliz ati o n of L G B T  P e o pl e i n t h e  U nit e d St at es ( B e a c o n Pr ess,  B ost o n 2 0 1 1) 3 4 – 3 6;  Li b b y  A dl er,

G a y  Pri ori:  A  Q u e er  Criti c al L e g al St u di es  A p pr o a c h t o L a w  R ef or m ( D u k e  U ni v ersit y Pr ess,  D ur h a m 2 0 1 8) 6 8.  O n gl o b al

l e g al r es p o ns es t o  HI V  m or e g e n er all y, s e e J a m es  C h al m ers, L e g al  R es p o ns es t o  HI V a n d  AI D S ( H art P u blis hi n g,  O xf or d

2 0 0 8).  T h e l e g al d e b at e h as n ot b e e n li mit e d t o cri mi n alis ati o n, b ut als o t o h e alt h c ar e ri g hts, e g  Al e x a n dr a J u h as z a n d
T h e o d or e ( T e d)  K err, ‘ W h o  Ar e t h e St e w ar ds of t h e  AI D S  Ar c hi v e ? S h ari n g t h e P oliti c al  W ei g ht of t h e I nti m at e’ i n  A n g el a

J o n es, J os p e h  Ni c h ol as  D e Fili p pis a n d  Mi c h a el  W  Y ar br o u g h ( e ds), T h e  U nfi nis h e d  Q u e er  A g e n d a  Aft er  M arri a g e  E q u alit y

( R o utl e d g e,  A bi n g d o n 2 0 1 8);  M ai n e ( n 7);  M att h e w  W e ait, ‘ T h e  H e alt h c ar e  Ri g hts of P e o pl e  Li vi n g  wit h  HI V a n d  AI D S’ i n
C hris  As hf or d a n d  Al e x a n d er  M ai n e ( e ds), R es e ar c h  H a n d b o o k o n  G e n d er, S e x u alit y a n d t h e L a w ( E d w ar d  El g ar,  C h elt e n h a m

2 0 2 0).

As hf or d et al. 5 9 7
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T h e l a w o n  HI V tr a ns missi o n h as ar g u a bl y l a g g e d b e hi n d a s eis mi c s hift i n cli ni c al pr a cti c e a n d  m e di c al
s ci e n c e,  m ai nt ai ni n g cri mi n alis ati o n u n d er t h e  Off e n c es  A g ai nst t h e P ers o n  A ct 1 8 6 1 ( O A P). 1 1 T his h as
c o ntri b ut e d t o  m or al j u d g m e nts of t h os e p arti ci p ati n g i n  w h at  m a y b e vi e w e d as ‘ hi g h ris k’ pr a cti c es s u c h
as b ar e b a c k 1 2 ( c o n d o ml ess) s e x.1 3 T h e i nt er pr et ati o n of  O A P as c a pt uri n g  HI V tr a ns missi o n 1 4 h as f urt h er
o p er at e d t o r e- c o d e s u c h pr a cti c e s —fr o m e x pr es si o ns of d esir e t o e n a ct m e nts of vi ol e n c e 1 5 —s u p p orti n g
n or m ati v e attit u d es t h at s u c h e n g a g e m e nts ar e d e vi a nt or ill e giti m at e.

M or e o v er, as  G o n z al e z h as n ot e d, s o ci et y c o nti n u es t o b e s h a p e d b y t h e ori gi n al tr a u m a of t h e  HI V/ AI D S
p a n d e mi c, 1 6 es p e ci all y f or q u e er a n d ot h er  m ar gi n alis e d c o m m u niti es.  D uri n g t h e e arl y d a ys of t h at crisis
t h er e  w er e  m a n y q u esti o ns, f e w a ns w ers, a n d r u m o urs t o o k o n a p o w er of t h eir o w n.1 7 I n t h e 1 9 8 0s a n d 1 9 9 0s,
AI D S f o u n d a s ol uti o n — of s orts — wit h c o n d o ms b e c o mi n g a s o ci al a n d  m e di c al r es p o ns e, a n d t h er e b y a
si g nifi er f or s al v ati o n, pr ot e cti o n, a n d r es p o nsi bilit y (t er ms  w hi c h h a v e b e e n si mil arl y a p pli e d t o  m as ks, s o ci al
dist a n ci n g, a n d v a c ci n es d uri n g t h e c urr e nt crisis).  T his r es p o ns e  w as, i n t ur n, c o difi e d b y t h e cri mi n al l a w as
r es p o nsi bilit y a c q uir e d a c c o u nt a bilit y.  As s u c h, t h e l a w a cts as a sit e of tr a u m a, 1 8 o n e t h at is s e e mi n gl y u n a bl e
t o  m o v e i nt o t h e ‘ n e w n or m al’1 9 of Pr E P, P E P,  T as P a n d  U ¼ U, alt er n ati v es t o t h e c o n d o m- b as e d dis c o urs e of
‘s af e s e x’.

C o n d o ml e s s s e x i s v ari o u sl y c el e br at e d a n d c o n d e m n e d i n  W e st er n c o nt e m p or ar y c ult ur e s. 2 0 O n t h e
o n e h a n d, pr e g n a n c y —t y pi c all y t h e r es ult of c o n d o ml ess s e x u al e n c o u nt ers — c a n b e r e as o n f or c el e br ati o n,
a tri u m p h a nt r es ult of h et er o- a n d h o m o n or m ati v e i d e als.  T h e c hil d c a n b e a s y m b ol f or r e pr o d u cti v e i nsti n ct,
t h e s ur vi v al of h u m a nit y, o ur c ult ur e a n d o ur v al u es.  O n t h e ot h er h a n d, pr e g n a n c y  wit h o ut a n i d e ntifi a bl e
f at h er, or o utsi d e t h e b o u n ds of  m arri a g e, c a n still b e c a us e f or  m or al a n d s o ci al c o n c er n — p er h a ps l ess
pr e v al e nt b ut still i m b u e d  wit h cl assist a n d r a cist u n d ert o n es.  T h es e t e nsi o ns of n or m ati vit y c o nti n u e t o b e
r e g ul at e d b y t h e o p er ati o n of ci vil l a w i n t his s p h er e.2 1

B y c o m p aris o n, t h e t er m ‘ b ar e b a c k’ p oss ess es a r a n g e of n u a n c e d a n d c o m pl e x  m e a ni n gs, e a c h  wit h diff er e nt
dis c ursi v e d y n a mi cs,  w hi c h h a v e s hift e d o v er ti m e. 2 2 T his is i m p ort a nt f or u n d erst a n di n g h o w t h e l a w r el ati n g t o

1 1.  L a w  C o m missi o n, ‘ R ef or m of  Off e n c es  A g ai nst t h e P ers o n’ ( L a w  C o m  N o 3 6 1  H M S O,  L o n d o n 2 0 1 5) < htt ps://s 3- e u- w est-

2. a m a z o n a ws. c o m/l a w c o m- pr o d-st or a g e- 1 1js x o u 2 4 u y 7 q/ u pl o a ds/ 2 0 1 5/ 1 1/ 5 1 9 5 0- L C- H C 5 5 5 _ W e b. p df > a c c ess e d 2 6  O ct o-
b er 2 0 2 0.

1 2. S e e,  m or e g e n er all y,  Mi c h a el S h er n off, Wit h o ut  C o n d o ms:  U n pr ot e ct e d S e x,  G a y  M e n  &  B ar e b a c ki n g ( R o utl e d g e,  A bi n g d o n

2 0 0 6).

1 3. S e e  C hris  As hf or d, ‘ B ar e b a c k S e x,  Q u e er  L e g al  T h e or y, a n d  E v ol vi n g S o ci o- L e g al  C o nt e xts’ ( 2 0 1 5) 1 8( 1 – 2) S e x u aliti es 1 9 5.
1 4. S e e, g e n er all y,  M att h e w  W e ait, I nti m a c y a n d  R e s p o n si bilit y: T h e  C r i mi n ali s ati o n of  HI V T r a n s mi s si o n ( R o utl e d g e-

C a v e n dis h,  A bi n g d o n 2 0 0 7).

1 5. S e e  C hris  As hf or d, ‘ B ar e b a c ki n g a n d t h e  C ult of  Vi ol e n c e:  Q u e eri n g t h e  Cri mi n al  L a w’ ( 2 0 1 0) 7 4( 4) J  Cri m  L 3 3 9.

1 6. S e e,  m or e g e n er all y, P a ul Fl y n n, G o o d as Y o u ( E b ur y Pr ess,  L o n d o n 2 0 1 7), es p e ci all y c h 5.  T his hist ori c tr a u m a is n ot li mit e d
t o g a y  m e n.  L es bi a ns  w er e k e y i n t h e str u g gl e. S e e, als o,  B et h  E S c h ni ei d er, ‘ L es bi a n P oliti cs a n d  AI D S  W or k’ i n  K e n

Pl u m m er ( e d), M o d er n  H o m os e x u aliti es:  Fr a g m e nts of L es bi a n a n d  G a y  E x p eri e n c e ( R o utl e d g e,  L o n d o n 1 9 9 2).

1 7. S e e, e g,  D e n nis  Alt m a n, AI D S i n t h e  Mi n d of  A m eri c a: T h e S o ci al,  P oliti c al, a n d  Ps y c h ol o gi c al I m p a ct of a  N e w  E pi d e mi c
( A n c h or Pr ess/ D o u bl e d a y,  G ar d e n  Cit y 1 9 8 6);  Eri c  R of es, R e vi vi n g t h e Tri b e:  R e g e n er ati n g  G a y  M e n’s S e x u alit y a n d  C ult ur e

i n t h e  O n g oi n g  E pi d e mi c ( H arri n gt o n P ar k Pr ess,  N e w  Y or k 1 9 9 6).

1 8.  HI V/ AI D S h as a p arti c ul ar pl a c e i n q u e er hist or y, n ot o nl y t hr o u g h t h e cri mi n alis ati o n of  HI V tr a ns missi o n b ut a br o a d er

s o ci al a g e n d a i n  w hi c h s e x u al h e alt h i nt ers e ct  wit h iss u es of h o m o p h o bi a a n d e d u c ati o n, c e ns ors hi p a n d a c c ess t o h e alt h c ar e.
T his  w as p arti c ul arl y n ot a bl e i n t h e  U S c o nt e xt a n d t h e 1 9 8 7 ‘ H el ms  A m e n d m e nt’ t o  w h at  w o ul d b e c o m e  D e p art m e nts of

L a b or,  H e alt h a n d  H u m a n S er vi c es, a n d  E d u c ati o n a n d  R el at e d  A g e n ci es  A p pr o pri ati o ns  A ct, 1 9 8 8, a n d i n t h e  U K, s 2 8 of t h e

L o c al  G o v er n m e nt  A ct 1 9 8 8. S e e, r es p e cti v el y,  Lis a  D u g g a n a n d  N a n  D  H u nt er, S e x  W ars: S e x u al  Diss e nt a n d  P oliti c al

C ult ur e ( R o utl e d g e,  A bi n g d o n 2 0 0 6) 1 2 9 – 3 0, a n d  M a d el ei n e  C ol vi n  wit h J a n e  H a w ksl e y, S e cti o n 2 8:  A  Pr a cti c al  G ui d e t o t h e
L a w a n d its I m pli c ati o ns ( Li b ert y,  C h e n n ai 1 9 8 9).

1 9.  G o n z al e z, ‘ HI V Pr e- E x p os ur e Pr o p h yl a xis ( Pr E P), “ T h e  Tr u v a d a  W h or e, ” a n d t h e  N e w  G a y S e x u al  R e v ol uti o n’ i n  Ri c k y

V ar g h es e ( e d), R a w:  Pr E P,  P e d a g o g y, a n d t h e  P oliti cs of  B ar e b a c ki n g ( U ni v ersit y of  R e gi n a Pr ess,  R e gi n a 2 0 1 9) 3 4.

2 0. S e e,  m or e g e n er all y,  Ti m  D e a n, U nli mit e d I nti m a c y:  R efl e cti o n o n t h e S u b c ult ur e of  B ar e b a c ki n g ( U ni v ersit y of  C hi c a g o
Pr ess,  C hi c a g o 2 0 0 9).

2 1. S e e, g e n er all y,  D e a n S p a d e, N or m al Lif e:  A d mi nistr ati v e  Vi ol e n c e,  Criti c al Tr a ns  P oliti cs,  & t h e Li mits of L a w’ ( D u k e

U ni v ersit y Pr ess,  D ur h a m a n d  L o n d o n 2 0 1 5) 5 0 – 7 3.
2 2.  A d a m  Gr et e m a n, ‘ Vir al  M att ers:  B ar e b a c ki n g a n d Pr E P’ i n  A d a m  Gr et e m a n ( e d), S e x u aliti es a n d  G e n d ers i n  E d u c ati o n:

T o w ar ds  Q u e er T hri vi n g ( P al gr a v e  M a c mill a n,  C h a m 2 0 1 8).

5 9 8 T h e J o ur n al of Cri mi n al L a w 8 4( 6)



HI V tr a ns missi o n t a k es o n a br o a d er p o w er i n r el ati o n t o b ar e b a c k s e x.  As  D e a n h as n ot e d, s e x  wit h o ut c o n d o ms
w as o n c e si m pl y ‘ n at ur al’, f or t h er e  w as n o alt er n ati v e.  B ar e b a c k s e x  w as si m pl y s e x.  Y et t o d a y t h e t er m c a n b e
u n d erst o o d i n a n u m b er of f or ms, as t h e ‘ o ut c o m e of hi g hl y s p e cifi c c ult ur al pr o c ess es of er oti ci z ati o n’. 2 3 T h at is
t o s a y, t h e f etis his ati o n of b ar e b a c k t hr o u g h p or n o gr a p hi c l a b els a n d br o a d er (s u b) c ult ur e t hr o u g h  w e bsit es, s e x
p arti es, a n d ot h er i nt er a cti o ns (s o m eti m es i nt ers e cti n g  wit h t h e p h e n o m e n o n of c h e ms e x) 2 4 h as s er v e d t o
tr a nsf or m t h e a ct of b ar e b a c k s e x i nt o o n e  wit h br o a d er c ult ur al c h ar a ct eristi cs f or  m a n y; it  m ust b e u n d erst o o d
b e y o n d  m er el y t h e n arr o w n or m ati v e c o nstr u cti o n of c o n d o ml ess s e x t h at t h e cri mi n al l a w h as ass u m e d.

C o n d o ml ess a n al s e x r e m ai ns a c o ntr o v ersi al s u bj e ct, e v e n i n q u e er c ult ur es.  M ai nstr e a m a n d c o m m u nit y-
b as e d  m e di a oft e n r e mi n ds us t h at b ar e b a c k is ‘ b a d’, a n d t his  m or al p oli ci n g is i n cr e asi n gl y b a c k e d b y l e g al
i nt er v e nti o ns gl o b all y  w hi c h s e e k t o a d dr ess t h e tr a ns missi o n of s e x u al i nf e cti o ns, al o n gsi d e r e g ul at or y r e gi m es
t o c o ntr ol a n d c e ns ur e vis u al d e pi cti o ns of b ar e b a c k s e x.  T his fr a m e w or k s e es t h e b ar e b a c ki n g s e x u al citi z e n2 5

f or g e n e w visi o ns of  w h at it is t o b e a h o m os e x u al i n t h e 2 1st c e nt ur y, c h all e n gi n g n arr ati v es t h at h a v e oft e n b e e n
ass o ci at e d  wit h e q u alit y a n d n or m ati v e a g e n d as ( e. g.  m arri a g e,  m o n o g a m y, a n d  milit ar y p arti ci p ati o n). 2 6 M or e-
o v er,  w hil e s c h ol ars h a v e b e g u n t o u n d erst a n d t his p h e n o m e n o n t hr o u g h t h e or eti c al c o nstr u cti o ns of t h e h o m o-
n or m ati v e a n d ‘ g o o d g a y, b a d q u e er’ a n al ysis, 2 7 t his arti cl e s e e ks t o t h e oris e a n d dis c uss h o w s ci e ntifi c a n d
s o ci al d e v el o p m e nts  mi g ht pr o d u c e l e g al s hifts  w hi c h r e-s h a p e o ur u n d erst a n di n g(s) a n d c o nstr u cti o n(s) of  HI V
as t h e y r el at e t o t h e cri mi n al l a w.

T h e arti cl e r e- c o nsi d ers t h e l a w r el ati n g t o  HI V tr a ns missi o n a n d, i n c o ntr ast  wit h ot h er a c c o u nts of t his ar e a,
s e e ks t o u n d erst a n d it  wit hi n a n e w s ci e ntifi c c o nt e xt a n d p e o pl e’s li v e d e x p eri e n c es of s e x u alit y.  Dr a wi n g o n
t his fr a m e w or k,  w e ar g u e t h at ris k a n d h ar m  m ust b e r e- e v al u at e d  w h e n c o nsi d eri n g t h e l a w p ert ai ni n g t o  HI V.2 8

T his is p arti c ul arl y a c ut e i n r el ati o n t o t h e cl assifi c ati o n of t h e tr a ns missi o n of  HI V as gri e v o us b o dil y h ar m
( G B H), as  w e ar g u e t h at  HI V tr a ns missi o n d o es n ot  m e et t h e a p pr o pri at e h ar m t hr es h ol d. 2 9 T his arti cl e d e v el o ps
o v er t hr e e p arts. Firstl y,  w e e x pl or e r e c e nt s ci e ntifi c r es e ar c h a b o ut t h e eff e cti v e n ess of  T as P a n d t h e us e of Pr E P
f or pr e v e nti n g t h e tr a ns missi o n of  HI V. S e c o n dl y,  w e e x pl or e t h e r el e v a nt l a w, t o u n d erst a n d h o w a n d  w h y t h e
tr a ns missi o n of  HI V h as b e e n cri mi n alis e d. I n d oi n g t his,  w e off er r efl e cti o ns o n  w h y s o m e  HI V c h ariti es a n d
ot h er gr o u ps h a v e e n d ors e d t h e cri mi n alis ati o n of tr a ns missi o n.  L astl y,  w e e x pl or e h o w h ar m h as b e e n c o n-
c e pt u alis e d i n l e g al,  m e di c al, a n d s o ci et al t er ms.  B y a n al ysi n g t h es e diff er e nt n oti o ns of ‘ h ar m’,  w e ar g u e t h at
HI V n o l o n g er att ai ns t h e s e v erit y r e q uir e d t o c o nstit ut e  G B H, a n d t h at — b y b ei n g u n a w ar e of t h e h ar ms  w hi c h
cri mi n alis ati o n its elf p er p et u at es, t hr o u g h sti g m a a n d tr a u m a —t h e cri mi n al l a w ( as it st a n ds) u n d er mi n es c or e
as p e cts of t h e li b er al c as e i n f a v o ur of l e g all y r e g ul ati n g c o ns e nti n g s e x u al b e h a vi o urs.

P a r t  O n e:  HI V  T r e a t m e n t a n d  P r e v e n ti o n

B ef or e t h e d e v el o p m e nt of ‘ hi g hl y eff e cti v e’ a ntir etr o vir al t h er a pi es ( A R T) i n 1 9 9 6 a n  HI V t est si g n all e d
s eri o us h e alt h i m pli c ati o ns f or al m ost a n y o n e  w h o t est e d p ositi v e. 3 0 T h e eff e cts of t h e vir us o n a p ers o n’s

2 3.  Ti m  D e a n, ‘ Aft er w or d:  T h e  R a w a n d t h e F u c k e d’, i n  Ri c k y  V ar g h es e ( e d), R a w:  Pr E P,  P e d a g o g y, a n d t h e  P oliti cs of

B ar e b a c ki n g ( U ni v ersit y of  R e gi n a Pr ess,  R e gi n a 2 0 1 9) 2 5 9.

2 4.  T his br o a d er c o nt e xt c a n b e u n d erst o o d  wit hi n a br o a d er ‘sl utti n ess’ or sl e a z e, als o k n o w n as ‘ pi g’ b e h a vi o ur. S e e, e g, J o ã o

Fl or ê n ci o, B ar e b a c k  P or n,  P or o us  M as c uli niti es,  Q u e er  F ut ur es: T h e  Et hi cs of  B e c o mi n g- Pi g ( R o utl e d g e,  A bi n g d o n 2 0 2 0).
A g ai n, t his als o n e e ds t o b e u n d erst o o d i n t h e br o a d er c o nt e xt of s h a m e. S e e  D a vi d  M  H al p eri n a n d  V al eri e  Tr a u b, G a y S h a m e

( U ni v ersit y of  C hi c a g o Pr ess,  C hi c a g o 2 0 0 9).

2 5. S e e, g e n er all y,  D a vi d  B ell a n d J o n  Bi n ni e, T h e S e x u al  Citiz e n:  Q u e er  P oliti cs a n d  B e y o n d ( P olit y Pr ess,  C a m bri d g e 2 0 0 0).

2 6. S e e, e g,  Mi c h el a n g el o Si g n oril e, It’s  N ot  O v er:  G etti n g  B e y o n d T ol er a n c e,  D ef e ati n g  H o m o p h o bi a, a n d  Wi n ni n g Tr u e  E q u alit y
( H o u g ht o n  Miffli n  H ar c o urt,  B ost o n/ N e w  Y or k 2 0 1 5); J effr e y  W e e ks, T h e  W orl d  W e  H a v e  W o n ( R o utl e d g e,  O x o n 2 0 0 7).

2 7. S e e, e g,  C hris  As hf or d, ‘( H o m o) n or m ati v e  L e g al  Dis c o urs es a n d t h e  Q u e er  C h all e n g e’ ( 2 0 1 1) 1( 1)  D ur h a m  L  R e v 7 7;  Lis a

D u g g a n, T h e T wili g ht of  E q u alit y ?  N e oli b er alis m,  C ult ur al  P oliti cs, a n d t h e  Att a c k o n  D e m o cr a c y ( B e a c o n Pr ess,  B ost o n

2 0 0 3);  G a yl e S  R u bi n, D e vi ati o ns ( D u k e  U ni v ersit y Pr ess,  D ur h a m/ L o n d o n 2 0 1 1) c h 5.
2 8.  A n d,  w e  w o ul d ar g u e, t h e tr a ns missi o n of dis e as e  m or e g e n er all y.

2 9.  A si mil ar ar g u m e nt h as b e g u n t o b e a d v o c at e d i n t h e  A ustr ali a n c o nt e xt, s e e, e g,  T h o m as P o b er e z n y- L y n c h, ‘ Cri mi n alisi n g

I nf e cti o n:  Q u esti o ni n g t h e  Ass u m pti o n t h at  Tr a ns mitti n g  HI V  C o nstit ut es  Gri e v o us  B o dil y  H ar m’ ( 2 0 1 9) 4 4( 2)  Alt  LJ 1 3 8.
3 0. ‘ W h y  C a n’t  C urr e nt  Dr u gs  C ur e  HI V I nf e cti o n ?’ T ufts  N o w ( 2 0 1 6) < htt ps:// n o w.t ufts. e d u/ arti cl es/ w h y- c a n-t- c urr e nt- dr u gs-

c ur e- hi v-i nf e cti o n > a c c ess e d 2 8  O ct o b er 2 0 2 0.

As hf or d et al. 5 9 9
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i m m u n e s yst e m c o ntri b ut e d t o a c o nst ell ati o n of o p p ort u nisti c i nf e cti o ns, c a n c ers ( K a p osi’s s ar c o m a), a n d
ot h er lif e-t hr e at e ni n g c o n diti o ns c oll e cti v el y r ef err e d t o as ‘ AI D S’ ( A c q uir e d I m m u n o d efi ci e n c y S y n dr o m e).
H o w e v er, as t h e effi c a c y a n d v ari et y of  m e di c ati o ns a v ail a bl e t o tr e at  HI V h as i n cr e as e d, t h e vir us h as b e e n
tr a nsf or m e d ‘fr o m a n i n e x or a bl y f at al dis e as e t o a c hr o ni c,  m a n a g e a bl e c o n diti o n’  wit h f e w —if a n y —l o n g
t er m p h ysi ol o gi c al c o ns e q u e n c es.3 1 I n c o u ntri es s u c h as  E n gl a n d,  w h er e a c c ess t o  A R T is a v ail a bl e t o  m ost
t hr o u g h t h e  N H S, r es e ar c h s u g g ests t h at p e o pl e li vi n g  wit h  HI V  will h a v e a ‘ n or m al lif e e x p e ct a n c y’.3 2 If
di a g n os e d a n d tr e at e d e arl y, s o m e h e alt h or g a nis ati o ns h a v e e v e n s u g g est e d t h at  HI V p ositi v e p e o pl e  m a y li v e
l o n g er t h a n a v er a g e d u e t o t h e d et ail e d a n d r e g ul ar h e alt h c h e c ks t h e y r e c ei v e.3 3 I n s h ort, a c c ess t o  A R T
m e a ns t h at t h os e  w h o t est p ositi v e f or  HI V c a n e x p e ct l o n g a n d h e alt h y li v es. 3 4

Al o n gsi d e i m pr o v e d h e alt h o ut c o m es f or p ositi v e p e o pl e, a s eri es of  m aj or st u di es h a v e pr o v e d t h at b ei n g
o n  A R T l o w ers t h e ris k of  HI V tr a ns missi o n s o  m u c h t h at it h as b e e n d es cri b e d as ‘s ci e ntifi c all y e q ui v al e nt t o
z er o’. 3 5 F or e x a m pl e, t h e P A R T N E R st u d y e vi d e n c e d t h e pr e v e nt ati v e eff e cti v e n ess of tr e at m e nt b y d o c u-
m e nti n g o v er 5 8, 0 0 0 a cts of c o n d o ml ess s e x b et w e e n 8 8 8 s er o dis c or d a nt c o u pl es — w h er e o n e p art n er  w as
p ositi v e a n d t h e ot h er  w as n e g ati v e 3 6 — a cr oss 1 4  E ur o p e a n c o u ntri es b et w e e n S e pt e m b er 2 0 1 0 a n d  M a y
2 0 1 4. 3 7 F o c usi n g e x cl usi v el y o n ‘ g a y c o u pl es’, t h e P A R T N E R 2 st u d y r e pli c at e d t h es e r es ults, d o c u m e nti n g
o v er 7 7, 0 0 0 a cts of b ar e b a c k s e x b et w e e n 7 8 3 c o u pl es b et w e e n  M a y 2 0 1 4 a n d  A pril 2 0 1 8.  T h es e st u di es
f oll o w e d a s eri es of r es e ar c h pr oj e cts  wit h s m all er s a m pl es 3 8 i n cl u di n g t h e O p p osit es  Attr a ct st u d y ( 2 0 1 7),
w hi c h als o f o c us e d o n  m e n  w h o h a v e s e x  wit h  m e n ( M S M), a n d d o c u m e nt e d 1 2, 0 0 0 a cts of b ar e b a c k s e x
b et w e e n 3 5 8 c o u pl es i n  A ustr ali a,  Br a zil a n d  T h ail a n d. 3 9 T o d at e, t h er e h as n e v er b e e n a r e c or d e d c as e of
s o m e o n e tr a ns mitti n g  HI V  w h e n t h eir vir al l o a d is ‘ u n d et e ct a bl e’.

T h e t er m u n d et e ct a bl e r ef ers t o t h e n u m b er of c o pi es of t h e vir us f o u n d i n 1  milli m etr e of a n  HI V p ositi v e
p ers o n’s bl o o d b ei n g b el o w t h e t hr es h ol d f or d et e cti o n (f e w er t h a n 2 0 c o pi es i n t h e  m ost s e nsiti v e t ests
a v ail a bl e).  Gi v e n t h e o v er w h el mi n g b o d y of  m e di c al e vi d e n c e n o w a v ail a bl e, h e alt h or g a nis ati o ns ar o u n d
t h e  w orl d —i n cl u di n g t h e  U S  C e nt ers f or  Dis e as e  C o ntr ol a n d Pr e v e nti o n,  N ati o n al I nstit ut es of  H e alt h, a n d
W orl d  H e alt h  Or g a ni z ati o n — h a v e e m br a c e d t h e t a gli n e ‘ U n d et e ct a bl e e q u als  U ntr a ns mitt a bl e’ ( U ¼ U). I n
2 0 1 8, a n ‘ E x p ert  C o ns e ns us St at e m e nt’  w as p u blis h e d b y l e a di n g  HI V s ci e ntists,  w h o f urt h er ar g u e d t h at
‘ cri mi n al l a w i s s o m eti m e s a p pli e d i n a  m a n n er i n c o n si st e nt  wit h c o nt e m p or ar y  m e di c al a n d s ci e ntifi c
e vi d e n c e: i n cl u di n g o v erst ati n g b ot h t h e ris k of  HI V tr a ns missi o n a n d als o t h e p ot e nti al f or h ar m t o a p ers o n’s
h e alt h a n d  w ell b ei n g’. 4 0 T his n e w u n d erst a n di n g of  HI V ‘ h ar m’ a n d ‘ris k’ — or l a c k t h er e of — h as b e c o m e a

3 1.  M a ur o  G u ari ni eri a n d  Lit al  H oll a n d er, ‘ Fr o m  D e n v er t o  D u bli n:  T h e  R ol e of  Ci vil S o ci et y i n  HI V  Tr e at m e nt a n d  C o ntr ol’ i n

Sr d a n  M ati c, J eff er y  L a z ar us a n d  M arti n  D o n o g h o e ( e ds), HI V/ AI D S i n  E ur o p e:  M o vi n g fr o m  D e at h S e nt e n c e t o  C hr o ni c

Dis e as e  M a n a g e m e nt ( W orl d  H e alt h  Or g a ni z ati o n,  C o p e n h a g e n 2 0 0 6) 9 8.

3 2.  A ntir etr o vir al  T h er a p y  C o h ort  C oll a b or ati o n, ‘ S ur vi v al of  HI V- P ositi v e P ati e nts St arti n g  A ntir etr o vir al  T h er a p y b et w e e n
1 9 9 6 a n d 2 0 1 3:  A  C oll a b or ati v e  A n al ysis of  C o h ort St u di es’ ( 2 0 1 7) 4( 8) T h e L a n c et  HI V 3 4 9.

3 3. Si m o n  C olli ns, A R T i n  Pi ct ur es:  HI V Tr e at m e nt  E x pl ai n e d ( HI V I- B as e,  L o n d o n 2 0 1 7) 3.

3 4.  W ei  X u a n d ot h ers, ‘ A d v a n c e m e nts i n  D e v el o pi n g Str at e gi es f or St erili zi n g a n d F u n cti o n al  HI V  C ur es’ ( 2 0 1 7) 2 0 1 7  Bi o m e d
R es I ntl 1.

3 5.  G us  C air ns, ‘ Z er o  Tr a ns missi o ns  M e a ns  Z er o  Ris k — P A R T N E R 2 St u d y  R es ults  A n n o u n c e d’ ai ds m a p. c o m ( 2 0 1 8) < htt p://

w w w. ai ds m a p. c o m/ Z er o-tr a ns missi o ns- m e a n- z er o-ris k- P A R T N E R- 2-st u d y-r es ults- a n n o u n c e d/ p a g e/ 3 3 1 1 2 4 9/ > a c c ess e d 2 8

O ct o b er 2 0 2 0.
3 6.  T h e i d e a of s er o dis c or d a nt c o u pl es is a n ot h er as p e ct of  HI V dis c o urs e  w hi c h h as b e e n r o ot e d i n n arr ati v es of s h a m e a n d ris k.

Pr E P a n d  T as P  m e a ns t h at t h e ris k of  HI V tr a ns missi o n i n s er o dis c or d a nt c o u pl es is virt u all y n o n- e xist e nt. S e e  Di o n  K a g a n,

P ositi v e I m a g es:  G a y  M e n  &  HI V/ AI D S i n t h e  C ult ur e of ‘ P ost- Crisis’ (I B  T a ur us,  L o n d o n 2 0 1 8) 1 1 4 – 2 1.

3 7.  Alis o n  R o d g er a n d ot h ers, ‘ Ris k of  HI V  Tr a ns missi o n t hr o u g h  C o n d o ml ess S e x i n S er o diff er e nt  G a y  C o u pl es  wit h t h e  HI V-
P ositi v e P art n er  T a ki n g S u p pr essi v e  A ntir etr o vir al  T h er a p y ( P A R T N E R): Fi n al  R es ults of a  M ulti c e ntr e, Pr os p e cti v e,

O bs er v ati o n al St u d y’ ( 2 0 1 9) 3 9 3( 1 0 1 8 9) T h e L a n c et 2 4 2 8.

3 8. S e e, f urt h er, Si m o n  C olli ns, ‘ T h e  E vi d e n c e f or  U ¼ U ( U n d et e ct a bl e ¼ U ntr a ns mitt a bl e):  W h y  N e gli gi bl e  Ris k Is  Z er o  Ris k |

H T B |  HI V I- B as e’ I- b as e.i nf o ( 2 0 1 7) < htt ps://i- b as e.i nf o/ ht b/ 3 2 3 0 8 > a c c ess e d 2 7  O ct o b er 2 0 2 0.
3 9. ‘ Eff e cti v e  HI V  Tr e at m e nt  H alts  HI V  Tr a ns missi o n a m o n g  H o m os e x u al  C o u pl es, St u d y Fi n ds |  U N S W — T h e  Kir b y I nstit ut e

f or I nf e cti o n a n d I m m u nit y i n S o ci et y’ Kir b y. u ns w. e d u. a u ( 2 0 1 7) < htt ps:// kir b y. u ns w. e d u. a u/ n e ws/ eff e cti v e- hi v-tr e at m e nt-

h alts- hi v-tr a ns missi o n- a m o n g- h o m os e x u al- c o u pl es-st u d y-fi n ds > a c c ess e d 2 7  O ct o b er 2 0 2 0.
4 0. Fr a n c ois e  B arr e- Si n o ussi a n d ot h ers, ‘ E x p ert  C o ns e ns us St at e m e nt o n t h e S ci e n c e of  HI V i n t h e  C o nt e xt of  Cri mi n al  L a w’

( 2 0 1 8) 2 1 J  AI D S S o c 1, 2.

6 0 0 T h e J o ur n al of Cri mi n al L a w 8 4( 6)

http://www.aidsmap.com/Zero-transmissions-mean-zero-risk-PARTNER-2-study-results-announced/page/3311249/
http://www.aidsmap.com/Zero-transmissions-mean-zero-risk-PARTNER-2-study-results-announced/page/3311249/
https://i-base.info/htb/32308
https://kirby.unsw.edu.au/news/effective-hiv-treatment-halts-hiv-transmission-among-homosexual-couples-study-finds
https://kirby.unsw.edu.au/news/effective-hiv-treatment-halts-hiv-transmission-among-homosexual-couples-study-finds


p o w erf ul t o ol f or r efr a mi n g dis c ussi o ns of  HI V a m o n g a cti vists, a c a d e mi cs, a n d p oli c y m a k ers. 4 1 T h er ef or e, i n
t his arti cl e,  w e s u g g est t h at t h e  m a n n er i n  w hi c h  HI V is fr a m e d b y  U K cri mi n al l a w is fl a w e d, pri n ci p all y
b e c a us e it o v erst at es t h e h ar m t h at t his vir us c a us es i n c o nt e xts  w h er e  A R T is a c c essi bl e.

T h e  Si g nifi c a n c e  of  P r E P

Gi v e n t h e effi c a c y of  A R T i n  m a ki n g o n w ar d tr a ns missi o n of  HI V a n i m p ossi bilit y f or p ositi v e p e o pl e  w h o g et
t est e d a n d tr e at e d, a n ot h er ar e a of  m e di c al r es e ar c h h as e x p a n d e d t o e x pl or e  w h et h er t h e s a m e  m e di c ati o ns c a n b e
us e d b y n e g ati v e p e o pl e t o pr e v e nt s er o c o n v ersi o n.  M u c h li k e P ost- E x p os ur e Pr o p h yl a xis ( P E P) —tr e at m e nt
w hi c h h as b e e n a v ail a bl e t o h e alt h c ar e  w or k ers si n c e 1 9 9 7 a n d t h e g e n er al p u bli c si n c e 2 0 0 5 4 2 — Pr e- E x p os ur e
Pr o p h yl a xis ( Pr E P) r ef ers t o  HI V  m e di c ati o ns t a k e n as a pr e c a uti o n ar y or pr e v e nt ati v e  m e as ur e.  W hil e P E P is
r e c o m m e n d e d f or us e i m m e di at el y aft er e x p os ur e ( wit hi n 7 2 h o urs),4 3 Pr E P c a n b e t a k e n as a d ail y r e gi m e n i n c as e
of p ossi bl e e x p os ur e t o  HI V.  B ot h pr e v e nt ati v e tr e at m e nts us e  m e di c ati o ns  w hi c h ar e t h e s a m e as, a n d s o m eti m es
i d e nti c al t o, t h os e t a k e n b y p ositi v e p e o pl e t o s u p pr ess t h e vir us.  T h e first  HI V  m e di c ati o n a p pr o v e d f or us e as
Pr E P  w as tr a d e m ar k e d u n d er t h e n a m e  Tr u v a d a, a c o m bi n ati o n of t h e dr u gs e mtri cit a bi n e a n d t e n of o vir, alt h o u g h
g e n eri c v ersi o ns ar e n o w als o a v ail a bl e. 4 4

T o d at e, t h er e h as o nl y b e e n o n e d o c u m e nt e d c as e of s o m e o n e o n Pr E P a c q uiri n g a str ai n of  HI V  w hi c h
w as n ot dr u g-r esist a nt,  w h er e r e g ul ar a d h er e n c e h as b e e n a d e q u at el y  m e as ur e d. 4 5 B ot h t h e P R O U D tri al of
Pr E P us e a m o n g 5 4 4  M S M i n  E n gl a n d, 4 6 a n d t h e I P E R G A Y tri al of ‘ o n- d e m a n d’ or ‘ e v e nt- b as e d’ Pr E P us e
a m o n g 3 5 3  M S M i n  C a n a d a a n d Fr a n c e, f o u n d tr e at m e nt t o b e 8 6 % eff e cti v e. 4 7 H al vi n g t h e n u m b er of pills
t a k e n o n a v er a g e, p arti ci p a nts i n t h e l att er st u d y  w er e as k e d t o t a k e Pr E P i m m e di at el y ( 2 t o 2 4 h o urs) b ef or e
b ar e b a c k s e x, a n d f or t h e f oll o wi n g t w o d a ys, r at h er t h a n d ail y. 4 8 T h es e st u di es d e m o nstr at e d t h e effi c a c y of
Pr E P  w h e n s elf- pr es cri b e d or t a k e n o n a n irr e g ul ar b asis.

Alt h o u g h t h er e is n o w cl e ar e vi d e n c e of  A R T as tr e at m e nt/ pr e v e nti o n r e d u ci n g r at es of  HI V tr a ns missi o n,
it is diffi c ult t o dis c er n t h e c o m p ar ati v e s u c c ess of e a c h  m et h o d. F or e x a m pl e, t h e l ar g est s e x u al h e alt h cli ni c
i n  L o n d o n s a w a 4 2% d e cr e as e i n n e w  HI V di a g n os es b et w e e n 2 0 1 5 a n d 2 0 1 6 (fr o m 6 7 9 t o 3 9 3),  wit h littl e
diff er e n c e i n di a g n os es of ot h er s e x u all y tr a ns mitt e d i nf e cti o ns ( S TIs). 4 9 H o w e v er, it r e m ai ns u n k n o w n  w h et h er
p ositi v e p e o pl e t a ki n g  A R T or n e g ati v e p e o pl e t a ki n g Pr E P c o ntri b ut e d  m or e t o t his u n pr e c e d e nt e d d e cli n e,
es p e ci all y as t h e cli ni c  w as i n v ol v e d i n b ot h t h e P R O U D st u d y a n d h a d r e c e ntl y st e p p e d u p eff orts t o pr o vi d e
HI V tr e at m e nt i m m e di at el y f oll o wi n g di a g n os es. Si mil arl y, f oll o wi n g a n 1 8 % d e cr e as e i n n e w di a g n os es t h e y e ar
b ef or e, S a n Fr a n cis c o s a w a 1 7 % d e cr e as e i n n e w  HI V di a g n os es b et w e e n 2 0 1 4 a n d 2 0 1 5 (fr o m 3 0 9 t o 2 5 5) —
s h ortl y aft er  Tr u v a d a  w as a p pr o v e d f or us e as Pr E P, b ut b ef or e it h a d b e e n  wi d el y a d o pt e d. 5 0 O n e e x pl a n ati o n f or

4 1. ‘ Z E R O:  N o  Li n k e d  HI V  Tr a ns missi o ns i n P A R T N E R St u d y aft er  C o u pl es  H a d S e x 5 8, 0 0 0  Ti m es  wit h o ut  C o n d o ms |  H T B |
HI V I- B as e’ I- b as e.i nf o ( 2 0 1 7) < htt p://i- b as e.i nf o/ ht b/ 3 0 1 0 8 > a c c ess e d 5 J ul y 2 0 1 7.

4 2.  D e p art m e nt of  H e alt h, G ui d eli n es o n  P ost- E x p os ur e  Pr o p h yl a xis f or  H e alt h  C ar e  W or k ers  O c c u p ati o n all y  E x p os e d t o  HI V

( D e p art m e nt of  H e alt h,  L o n d o n 1 9 9 7).
4 3. ‘ C a n P ost- E x p os ur e Pr o p h yl a xis ( P E P) St o p  M e  G etti n g  HI V ? — H e alt h  Q u esti o ns — N H S  C h oi c es’ N hs. u k ( 2 0 1 7) < htt p://

w w w. n hs. u k/ c h q/ P a g es/ 1 8 4 0. as p x ? C at e g or yI D ¼ 7 3 > a c c ess e d 5 J ul y 2 0 1 7.

4 4. ‘ Pr E P — L o v e  M a y  H a v e  A n ot h er Pr ot e ct or’ M e n. Pr E Pf a cts. or g ( 2 0 1 7) < htt p:// m e n. Pr E Pf a cts. or g/t h e- b asi cs/ > a c c ess e d 5

J ul y 2 0 1 7.
4 5.  Els k e  H o or n e n b or g a n d ot h ers, ‘ A c q uisiti o n of  Wil d- T y p e  HI V- 1 I nf e cti o n i n a P ati e nt o n Pr e- E x p os ur e Pr o p h yl a xis  wit h

Hi g h I ntr a c ell ul ar  C o n c e ntr ati o ns of  T e n of o vir  Di p h os p h at e:  A  C as e  R e p ort’ ( 2 0 1 7) 4 ( 1 1) T h e L a n c et  HI V e 5 2 2.

4 6. S h e e n a  M c C or m a c k a n d ot h ers, ‘ Pr e- E x p os ur e Pr o p h yl a xis t o Pr e v e nt t h e  A c q uisiti o n of  HI V- 1 I nf e cti o n ( P R O U D):

Eff e cti v e n ess  R es ults fr o m t h e Pil ot P h as e of a Pr a g m ati c  O p e n- L a b el  R a n d o mis e d  Tri al’ ( 2 0 1 6) 3 8 7( 1 0 0 1 3) T h e L a n c et 5 3.
4 7. J e a n- Mi c h el  M oli n a a n d ot h ers, ‘ Effi c a c y, S af et y, a n d  Eff e ct o n S e x u al  B e h a vi o ur of  O n- D e m a n d Pr e- E x p os ur e Pr o p h yl a xis

f or  HI V i n  M e n  W h o  H a v e S e x  wit h  M e n:  A n  O bs er v ati o n al  C o h ort St u d y’ ( 2 0 1 7) 4( 9) T h e L a n c et  HI V e 4 0 2

4 8. J e a n- Mi c h el  M oli n a a n d ot h ers, ‘ O n- D e m a n d Pr e- E x p os ur e Pr o p h yl a xis i n  M e n at  Hi g h  Ris k f or  HI V- 1 I nf e cti o n’ ( 2 0 1 5) 3 7 3

N  E n gl J  M e d 2 2 3 7.
4 9. ‘ 4 2 % Dr o p i n  N e w  HI V  Di a g n os es at 5 6  D e a n Str e et i n J ust 1 2  M o nt hs — C h els e a a n d  W est mi nst er  H os pit al  N H S F o u n d ati o n

Tr ust’ C h el w est. n hs. u k ( 2 0 1 7) < htt p:// w w w. c h el w est. n hs. u k/ a b o ut- us/ n e ws/ 4 0- dr o p-i n- n e w- hi v- di a g n os es- at- 5 6- d e a n-str e et-

i n-j ust- 1 2- m o nt hs > a c c ess e d 2 6  O ct o b er 2 0 2 0.
5 0. S a n Fr a n cis c o  D e p art m e nt of P u bli c  H e alt h, HI V  E pi d e mi ol o g y  A n n u al  R e p ort 2 0 1 5 ( HI V  E pi d e mi ol o g y S e cti o n, 2 0 1 6)

< htt ps:// w w w.sf d p h. or g/ d p h/ c o m u p g/ o pr o gr a ms/ HI V e pi S e c/ HI V e pi S e c R e p orts. as p > a c c ess e d 2 8  O ct o b er 2 0 2 0.

As hf or d et al. 6 0 1

http://i-base.info/htb/30108
http://www.nhs.uk/chq/Pages/1840.aspx?CategoryID=73
http://www.nhs.uk/chq/Pages/1840.aspx?CategoryID=73
http://www.nhs.uk/chq/Pages/1840.aspx?CategoryID=73
http://men.PrEPfacts.org/the-basics/
http://www.chelwest.nhs.uk/about-us/news/40-drop-in-new-hiv-diagnoses-at-56-dean-street-in-just-12-months
http://www.chelwest.nhs.uk/about-us/news/40-drop-in-new-hiv-diagnoses-at-56-dean-street-in-just-12-months


t his d e cli n e i n tr a ns missi o n  m a y b e t h at a si g nifi c a nt n u m b er of  M S M b e g a n p ur c h asi n g g e n eri c v ersi o ns of
Tr u v a d a o nli n e — usi n g  w e bsit es s u c h as i w a nt pr e p n o w. c o m — b ef or e t h es e  m e di c ati o ns h a d b e e n a p pr o v e d
offi ci all y.  W hi c h e v er pr e v e nti o n  m et h o d h as b e e n  m ost r es p o nsi bl e f or r e d u ci n g t h e r at e of tr a ns missi o n,  HI V
m e di c ati o ns c o m m o n t o b ot h e x pl ai n t his tr e n d, gi v e n t h at t h er e is n o e vi d e n c e of a d e cli n e i n b ar e b a c k s e x
f oll o wi n g t h eir a v ail a bilit y. F urt h er m or e, t h e i n cr e as e d a v ail a bilit y of Pr E P i n t h es e st u di es f o u n d eit h er n o c h a n g e
or  m or e di a g n os es of ot h er S TIs:

I n ci d e n c e r at e r ati os s h o w e d t h at  M S M usi n g Pr E P  w er e 2 5. 3 ti m es  m or e li k el y t o a c q uir e a N ei ss eri a

g o n orr h o e a e i nf e cti o n, 1 1. 2 ti m es  m or e li k el y t o a c q uir e a C hl a m y di a tr a c h o m atis i nf e cti o n, a n d 4 4. 6 ti m es

m or e li k el y t o a c q uir e a s y p hilis i nf e cti o n v ers us  M S M n ot usi n g Pr E P. 5 1

At f a c e v al u e, t h es e n u m b ers  m a y a p p e ar c o n c er ni n g, b ut if t h e pri n ci pl e of t esti n g as pr e v e nti o n is a p pli e d
(i. e. t h os e  w h o b e c o m e a w ar e of a n i nf e cti o n c a n t a k e a d diti o n al  m e as ur es, i n cl u di n g tr e at m e nt, t o pr e v e nt its
o n w ar d tr a ns missi o n) t h e n t h e distri b uti o n of Pr E P c o m bi n e d  wit h r o uti n e s e x u al h e alt h s cr e e ni n g h as b e e n
m o d ell e d t o s u g g est e d l o w er r at es of tr a ns missi o n a cr oss t h e b o ar d. 5 2

T h e r es e ar c h o utli n e d i n P art  O n e d e m o nstr at es t h at  HI V h as c h a n g e d c o nsi d er a bl y o v er t h e p ast d e c a d e,
e v e n if t h er e is a l a g i n c ult ur al attit u d es s h a p e d b y d o mi n a nt dis c o urs es of l a w a n d  m e di ci n e (s e e b el o w).  As
t his s u g g ests, a c or e c o m p o n e nt of s u c c essf ul p u bli c h e alt h str at e gi es i n v ol v es all o wi n g p e o pl e t o r o uti n el y
m o nit or t h eir s e x u al h e alt h a n d a c c ess  A R T. F urt h er m or e, c o m bi ni n g t esti n g a n d tr e at m e nt is  m or e li k el y t o
b e a c hi e v e d b y t h e di stri b uti o n of Pr E P t hr o u g h offi ci al h e alt h c ar e s y st e m s ( s u c h a s t h e  N H S),  w h er e
i nf or m ati o n a n d r es o ur c es c a n b e s h ar e d a cr oss t h e p o p ul ati o n.  Wit h a b asi c u n d erst a n di n g of t h e e pi d e mi o-
l o gi c al e vi d e n c e a b o ut  HI V, it is cl e ar t h at s u c h  m e di c ati o ns h a v e b e e n eff e cti v e at pr e v e nti n g or eli mi n ati n g
tr a ns missi o n,  m a ki n g a h e alt h pr o bl e m o n c e p er c ei v e d as a n e xist e nti al t hr e at i nt o s o m et hi n g  m a n a g e a bl e a n d
s ur vi v a bl e. I n t h e f oll o wi n g s e cti o ns,  w e d es cri b e t h e s o ci al a n d l e g al i m pli c ati o ns t h es e d e v el o p m e nts  m a y
h a v e as t h e y b e c o m e  m or e  wi d el y k n o w n.

P a r t  T w o:  HI V a n d t h e  C ri mi n al  L a w

Cri mi n al st at ut e i n  E n gl a n d a n d  W al es d o es n ot e x pli citl y a d dr ess t h e s u bj e ct of  HI V tr a ns missi o n.  N o n e-
t h el ess, t h e cri mi n alis ati o n of  HI V tr a ns missi o n h as b e c o m e t h e s u bj e ct of gr o wi n g a c a d e mi c a n d p oli c y
d e b at e. 5 3 F alli n g u n d er t h e r u bri c of t h e  Off e n c es  A g ai nst t h e P ers o n  A ct 1 8 6 1, t h e cri mi n al l a w h as est a b-
lis h e d t h at  HI V tr a ns missi o n c a n c o nstit ut e a n off e n c e of  G B H.5 4 T h e eff e ct of t his h as b e e n t h at,  w hil e s o m e
i nst a n c es of c o n d o ml ess s e x ar e v al oris e d ( as n ot e d a b o v e) ot h ers ar e l e g all y a n d s o ci all y r e- c o d e d as a cts of
vi ol e n c e. 5 5

5 1.  N o a h  K oji m a, J os e p h  D a v e y  D v or a a n d  D  Kl a us n er J effr e y, ‘ Pr e- E x p os ur e Pr o p h yl a xis f or  HI V I nf e cti o n a n d  N e w S e x u all y
Tr a ns mitt e d I nf e cti o ns a m o n g  M e n  W h o  H a v e S e x  wit h  M e n’ ( 2 0 1 6) 3 0( 1 4) AI D S 2 2 5 1, 2 2 5 2.

5 2. S e e J e a n- Mi c h el  M oli n a a n d ot h ers, ‘ P ost- E x p os ur e Pr o p h yl a xis  wit h  D o x y c y cli n e t o Pr e v e nt S e x u all y  Tr a ns mitt e d I nf e cti o ns

i n  M e n  W h o  H a v e S e x  wit h  M e n:  A n  O p e n- L a b el  R a n d o mis e d S u bst u d y of t h e  A N R S I P E R G A Y  Tri al’ ( 2 0 1 8) 1 8( 3) T h e

L a n c et: I nf e cti o us  Dis e as es 3 0 8.
5 3. S e e, e g,  M att h e w  W e ait, ‘ Cri mi n al  L a w a n d t h e S e x u al  Tr a ns missi o n of  HI V’ ( 2 0 0 5) 6 8( 1)  M L R 1 2 1 – 3 4; Si m o n  C o o p er a n d

Al a n  R e e d, ‘I nf or m e d  C o ns e nt a n d t h e  Tr a ns missi o n of S e x u al  Dis e as e:  D a ds o n  R e vi vifi e d’ ( 2 0 0 7) 7 1( 5) J  Cri m  L 4 6 1;  U d o

S c h u kl e n k, ‘ S h o ul d  W e  Us e t h e  Cri mi n al  L a w t o P u nis h  HI V  Tr a ns missi o n’ ( 2 0 0 8) 4( 3) I nt er n ati o n al J o ur n al of L a w i n

C o nt e xt 2 7 7;  L a w  C o m missi o n, ‘ R ef or m of  Off e n c es  A g ai nst t h e P ers o n:  A S c o pi n g  C o ns ult ati o n P a p er’ ( L a w  C o m missi o n
2 0 1 4);  D a vi d  H u g h es, ‘ C o n d o m  Us e,  Vir al  L o a d a n d t h e  T y p e of S e x u al  A cti vit y as  D ef e n c es t o S e x u al  Tr a ns missi o n of  HI V’

( 2 0 1 3) 7 2( 2) J  Cri m  L 1 3 6;  G e or g e  M a w hi n n e y, ‘ T o  B e Ill or t o  Kill:  T h e  Cri mi n alit y of  C o nt a gi o n’ ( 2 0 1 3) 7 7( 3) J  Cri m  L

2 0 2; J o h n Fr a n cis a n d  L esli e Fr a n cis, ‘ HI V  Tr e at m e nt as Pr e v e nti o n:  N ot a n  Ar g u m e nt f or  C o nti n ui n g  Cri mi n alis ati o n of  HI V

Tr a ns missi o n’ ( 2 0 1 3) 9( 4) I nt J L C 5 2 0; S a m a nt h a  R y a n, ‘ Dis cl os ur e a n d  HI V  Tr a ns missi o n’ ( 2 0 1 5) 7 9( 6) J  Cri m  L 3 9 5;
S a m a nt h a  R y a n, ‘ “ A cti v e  D e c e pti o n ” v  N o n- Dis cl os ur e:  HI V  Tr a ns missi o n,  N o n- F at al  Off e n c es a n d  Cri mi n al  R es p o nsi-

bilit y’ ( 2 0 1 9)  Cri m  L R 4.

5 4. It s h o ul d b e n ot e d t h at ot h er off e n c es  m a y b e p ossi bl e i n c ert ai n cir c u mst a n c es. S e e, g e n er all y,  L a w  C o m missi o n, ‘ R ef or m of
Off e n c es  A g ai nst t h e P ers o n’ ( n 5 3).

5 5.  R u bi n ( n 2 7).
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T h e pl a c e m e nt of  HI V tr a ns missi o n  wit hi n t h e r e mit of  G B H — or  m or e g e n er all y  Off e n c es  A g ai nst t h e
P ers o n ( O A P) —is t elli n g of t h e l a w’s d esir e t o dis o w n its c ult ur al a n d s o ci al eff e cts; t o d e n y its r e g ul ati o n of
w h at it r e g ar ds as t h e pr e- e mi n e ntl y p ers o n al s p h er e. 5 6 S p e cifi c all y, all c as es of  HI V tr a ns missi o n  w hi c h h a v e
b e e n s u c c essf ull y pr os e c ut e d f ell u n d er eit h er s 2 0 5 7 or s 1 8 5 8 of t h e  Off e n c es  A g ai nst t h e P ers o n  A ct 1 8 6 1,
r at h er t h a n u n d er a n off e n c e cr e at e d b y t h e S e x u al  Off e n c es  A ct 2 0 0 3 or its pr e d e c ess ors. 5 9 I n t his s e ns e, t h e
cri mi n al l a w i g n or es t h e s e x u al n at ur e of S TIs, i nst e a d c o di n g t h e m si m pl y as b o dil y h ar m.

T h e off e n c e of  G B H is t h e  m ost s eri o us n o n-f at al off e n c e  w hi c h c a n b e c h ar g e d u n d er t h e l a ws of  E n gl a n d
a n d  W al es.  G B H r e q uir es t h at t h e d ef e n d a nt ‘i nfli ct gri e v o us b o dil y h ar m’ eit h er i nt e nti o n all y (s 1 8) or  w hil e
b ei n g s u bj e cti v el y r e c kl ess as t o t h e ris k of c a usi n g h ar m (s 2 0). Wils o n h as est a blis h e d t h at  G B H d o es n ot
r e q uir e a n ass a ult or b att er y t o h a v e b e e n c o m mitt e d. 6 0 R at h er, it r e q uir es t h at t h e:

A c c us e d h as dir e ctl y or vi ol e ntl y i nfli ct e d it [t h e h ar m] b y ass a ulti n g t h e vi cti m or . . . [t h at] t h e a c c us e d h as

‘i nfli ct e d’ it b y d oi n g s o m et hi n g i nt e nti o n all y  w hi c h t h o u g h it is n ot i n its elf a dir e ct a p pli c ati o n of f or c e t o

t h e b o d y of t h e vi cti m d o es r es ult i n s o m e f or c e b ei n g a p pli e d vi ol e ntl y t o t h e b o d y of t h e vi cti m s o t h at h e

s uff ers gri e v o us b o dil y h ar m. 6 1

F oll o wi n g t h e j u d g m e nt i n B ur st o w , ‘i nfli cti n g’ is s y n o n y m o u s  wit h ‘ c a u si n g’,  m e a ni n g t h at all t h at is
r e q uir e d is f or t h e d ef e n d a nt t o h a v e c a us e d h ar m. 6 2 It t h e n r e q uir es t h at t h e vi cti m s uff er h ar m arisi n g t o
t h e l e v el of  G B H. Pi v ot all y, t h e 2 0 0 4 c as e of R v  Di c a 6 3 d e ci d e d t h at pr e vi o us a ut h orit y i n t h e f or m or R v
Cl ar e n c e 6 4 s h o ul d n ot pr e v e nt:

T h e s u c c essf ul pr os e c uti o n of t h os e  w h o, k n o wi n g t h at t h e y ar e s uff eri n g fr o m  HI V or s o m e ot h er s eri o us

s e x u al dis e as e, r e c kl essl y tr a ns mit it t hr o u g h c o ns e ns u al s e x u al i nt er c o urs e, a n d i nfli ct gri e v o us b o dil y h ar m

o n a p ers o n fr o m  w h o m t h e ris k is c o n c e al e d a n d  w h o is n ot c o ns e nti n g t o it. 6 5

T h e r es ult of t his d e cisi o n  w as t h at, si n c e 2 0 0 4,  HI V tr a ns missi o n t hr o u g h c o ns e ns u al s e x h as b e e n a gr o u n d
f or cri mi n al s a n cti o n. Fi n all y, f or  G B H, it  m ust b e s h o w n t h at t h e d ef e n d a nt i nt e n d e d h ar m (s 1 8) 6 6 or  w as
r e c kl ess as t o t h e ris k of s o m e h ar m (s 2 0), alt h o u g h t his n e e d n ot b e t h e l e v el of h ar m t h at i n f a ct o c c urr e d. 6 7

I n d e e d, it is o nl y a r e q uir e m e nt t h at t h e d ef e n d a nt  w as r e c kl ess t o a n y l e v el of h ar m o c c urri n g (s e e b el o w f or
f urt h er dis c ussi o n of h o w ‘ h ar m’ is d efi n e d).  C o ns e q u e ntl y, a d ef e n d a nt  w h o di d n ot k n o w t h eir  HI V st at us b ut
a nti ci p at e d t h e p ossi bilit y of h ar m (s u c h as a br asi o ns or br uis es d uri n g s e x u al i nt er a cti o n) a n d u ni nt e nti o n all y
tr a ns mitt e d  HI V t o t h eir p art n er(s) c o ul d b e li a bl e u n d er s 2 0.

5 6. It s h o ul d b e n ot e d n st ati n g t his t h at  E n glis h  C o m m o n  L a w h as tr a diti o n all y r e c o g nis e d n o disti n ct ri g ht t o pri v at e lif e. S e e,
g e n er all y, R v  K h a n [ 1 9 9 6]  U K H L 1 4, [ 1 9 9 7]  A C 5 5 8.  H o w e v er, a ri g ht t o pri v a c y is pr o vi d e d u n d er art 8 of t h e  E ur o p e a n

C o n v e nti o n o n  H u m a n  Ri g hts a n d F u n d a m e nt al Fr e e d o ms. S e e  C o n v e nti o n f or t h e Pr ot e cti o n of  H u m a n  Ri g hts a n d F u n-

d a m e nt al Fr e e d o ms ( E ur o p e a n  C o n v e nti o n o n  H u m a n  Ri g hts, as a m e n d e d) ( E C H R) art 8. F oll o wi n g t h e p assi n g of t h e  H u m a n

Ri g hts  A ct 1 9 9 8, t his ri g ht t o pri v a c y s h o ul d b e c o nsi d er e d b ot h  w h e n i nt er pr eti n g st at ut es a n d d e v el o pi n g t h e c o m m o n l a w.
5 7. R v  Di c a [ 2 0 0 4]  Q B 1 2 5 7 ( C A); R v  K o nz a ni [ 2 0 0 5] 2  Cr  A p p  R 1 4 ( C A).

5 8. R v  R o w e ( D ar yll) [ 2 0 1 8]  E W C A  Cri m 2 6 8 8, [ 2 0 1 9] 1  Cr  A p p  R ( S) 3 8.

5 9. I n d e e d, i n  E B it  w as f o u n d t h at n o n- dis cl os ur e of  HI V p ositi v e st at us di d n ot u n d er mi n e eff e cti v e c o ns e nt as d efi n e d b y s 7 4 of

t h e  Off e n c es a g ai nst t h e S e x u al  Off e n c es  A ct 2 0 0 3. S e e E B [ 2 0 0 6]  E W C A  Cri m 2 9 4 5, [ 2 0 0 7] 1  Cr  A p p  R 2 9.
6 0. R v  Wils o n [ 1 9 8 4]  A C 2 4 2 ( H O L).

6 1. I bi d 2 6 0.

6 2. R v Ir el a n d a n d  B urst o w [ 1 9 9 8]  A C 1 4 7 ( C A).

6 3. R v  Di c a ( n 5 7).
6 4. R v  Cl ar e n c e ( 1 8 8 8) 2 2  Q B D 2 3 ( C A).

6 5. R v  Di c a ( n 5 7).

6 6. I n li n e  wit h t h e st a n d ar d cri mi n al l a w a p pr o a c h t o i nt e nti o n t his r e q uir es t h at  D i nt e n d e d h ar m or t h at t h e y f or es a w t h at h ar m
w as virt u all y c ert ai n t o o c c ur b e c a us e of t h eir a cti o n. S e e W olli n [ 1 9 9 9]  A C 8 2 ( H O L).

6 7. R v S a v a g e;  R v  P ar m e nt er [ 1 9 9 2] 1  A C 6 9 9 ( C A).

As hf or d et al. 6 0 3



C o nf u si o n s  B e t w e e n  C o n s e n t,  Vi ol e n c e a n d  S e x u ali t y

As c a n b e s e e n fr o m t his o v er vi e w of t h e r el e v a nt cri mi n al l a w, t h e a bs e n c e of c o ns e nt is n ot a p art of t h e
off e n c e of  G B H.  D es pit e t his, b ot h Di c a 6 8 a n d K o nz a ni 6 9 —t h e l e a di n g c as es o n t h e tr a ns missi o n of  HI V —
f o c us e d o n c o ns e nt as a c e ntr al iss u e. I n t h e c o nt e xt of n o n-f at al  O A P, s u c h as  G B H, c o ns e nt is r e g ar d e d as a
d ef e n c e i nst e a d of its a bs e n c e b ei n g a c or e p art of t h e off e n c e.  H o w e v er, c o ns e nt is a v ail a bl e as a d ef e n c e o nl y
wit hi n a li mit e d n u m b er of c at e g ori es of a c c e pt e d a n d l a wf ul a cti vit y. 7 0 T h us, i n al m ost e v er y c as e  w h er e a n
HI V p ositi v e p ers o n ( w h o k n o ws t h eir st at u s) e n g a g es i n b ar e b a c k s e x, i n cir c u mst a n c es  w h er e t h e y d o
tr a ns mit t h e vir us, t h er e is a pri m a f a ci e off e n c e.  B y c o ntr ast, pl a ci n g t h e a bs e n c e of c o ns e nt as a c e ntr al
as p e ct of t h e off e n c e, t h e S e x u al  Off e n c es  A ct 2 0 0 3 h as  m or e c ar ef ull y a v oi d e d cri mi n alisi n g c o ns e ns u al
s e x u al a cti viti es.

I n d e e d, l a w’s pl a c e m e nt of  HI V tr a ns missi o n u n d er  O A P r e pr es e nts a dis cl a m ati o n of t h e s e x u al di m e n-
si o ns of tr a ns missi o n, c o nstr u cti n g t h e off e n c e as o n e of c a usi n g h ar m or c o m mitti n g vi ol e n c e. 7 1 T his i g n or es
t h e f a ct t h at  m o st i n ci d e nts of  HI V tr a ns mi ssi o n o c c ur d uri n g c o ns e ns u al s e x.7 2 T his r e- c o di n g of  HI V
tr a ns missi o n as a r es ult of i nt er p ers o n al vi ol e n c e, r at h er t h a n a n o ut c o m e of  m ut u all y d esir e d i nt er a cti o ns,
u n d er mi n es el e m e nts of  U K p u bli c h e alt h  m ess a gi n g a n d pl a c es t h e b ur d e n f or pr e v e nti n g  HI V tr a ns missi o n
e x cl usi v el y o n p ositi v e p e o pl e. 7 3 F urt h er, cri mi n alis ati o n o bs c ur es t h e a bilit y of t h e ‘ vi cti m’ ( as c o nstr u ct e d
b y l a w) t o c o ns e nt t o s u c h a cti vit y.

It s h o ul d b e n ot e d t h at  wit hi n his diss e nti n g j u d g m e nt i n R v  Br o w n, L or d  M ustill att e m pt e d t o c h all e n g e
t h e c at e g oris ati o n of a n y s e x u al c o n d u ct u n d er t h e  O A P  A ct.7 4 As his ar g u m e nt s u g g est e d, c a pt uri n g c o n-
s e nti n g s e x u al a cti vit y r e pr es e nt e d a n i ntr usi o n of l a w i nt o  w h at h a d hist ori c all y b e e n c o nsi d er e d a pr e-
e mi n e ntl y pri v at e d o m ai n, st ati n g t h at t h e c o urt s h o ul d n ot b e s w a y e d b y ‘r e p u g n a n c e a n d  m or al o bj e c-
ti o n . . . n eit h er of  w hi c h ar e, i n  m y o pi ni o n, gr o u n ds u p o n  w hi c h t h e c o urt c o ul d pr o p erl y cr e at e a n e w
cri m e’. 7 5 I n ot h er  w or ds, t h e l a n g u a g e of cri mi n al l a w, i n its tr e at m e nt of  HI V tr a ns missi o n as a n a bstr a ct e d
f or m of vi ol e n c e, is a ki n d of o bf us c ati o n.  Dr a wi n g o n l e g al c o n c e pts, a n d a l e g al l a n g u a g e  w hi c h  w as n e v er
i nt e n d e d t o b e a p pli e d t o s e x u al i nt er a cti o ns, l a w t h us c o nstr u cts a n d  m o d er at es c o m pl e x i n e q u aliti es a n d
p o w er d y n a mi cs b et w e e n s e x u al p art n ers.  T hr o u g h t h e r efr a mi n g of  HI V tr a ns missi o n as a n a ct of h ar m,
cri mi n alis ati o n als o i m pli c at es t h e p ositi v e p art n er as a ‘ v e ct or of dis e as e’. 7 6 I n d oi n g s o,  w e ar g u e t h at t h e
l a n g u a g e of l a w di mi nis h es t h e h u m a nit y of  HI V p ositi v e p e o pl e b y r e- c o nstit uti n g t h e m as a ‘ d a n g er’ or
‘t hr e at’ t o (‘i n n o c e nt’)  HI V n e g ati v e p e o pl e.  N ot o nl y d o es t his di c h ot o m o us dis c ursi v e fr a mi n g p er p et u at e a n
u nf air st at us q u o,  w hi c h f u n d a m e nt all y u n d er mi n es t h e i nt er n al c o h er e n c e of l a w i n r el ati o n t o  O A P, 7 7 it als o
u n d er mi n es t h e eff orts of p u bli c h e alt h c a m p ai g ns (s e e b el o w).  T h e pr o bl e m  wit h s u c h l a n g u a g e i n t his
c o nt e xt is t h at t h e tr a ns missi o n of S TIs is a n al ys e d t hr o u g h t h e s a m e l e ns as a n y ot h er f or m of h ar m a c cr ui n g
b e c a us e of vi ol e nt c o n d u ct, s u c h as a n o n-l et h al st a b bi n g.  T h us, a n  HI V p ositi v e p ers o n  w h o h as b ar e b a c k s e x
wit h o ut i nf or mi n g t h eir p art n er of t h eir st at us is d e e m e d ‘r e c kl ess’, d es pit e t h e p ossi bilit y of tr a ns missi o n n o w
b ei n g l o w or n o n- e xist e nt, as o utli n e d i n P art  O n e.

6 8. R v  Di c a ( n 5 7).
6 9. R v  K o nz a ni ( n 5 7).

7 0. R v  Br o w n [ 1 9 9 3]  U K H L 1 9, [ 1 9 9 4] 1  A C 2 1 2.

7 1.  T h e pr e vi o us l a w u n d er R v  Cl ar e n c e h a d h el d t h at c o ns e ns u al s e x u al i nt er c o urs e di d n ot c o nstit ut e a b att er y a n d t h er ef or e n o

li a bilit y c o ul d aris e u n d er t h e  Off e n c es  A g ai nst t h e P ers o n  A ct 1 8 6 1  w h e n c o ns e ns u al s e x u al i nt er c o urs e l e d t o a s e x u al
i nf e cti o n. S e e R v  Cl ar e n c e ( n 6 4).

7 2.  As est a blis h e d i n t h e pr e vi o us s e cti o n  w h er e eit h er t h e p ositi v e p art n er is o n eff e cti v e tr e at m e nt or t h e n e g ati v e p art n er is o n

Pr E P, t h e ‘ p ot e nti al’ n at ur e of tr a ns missi o n is s ci e ntifi c all y n e gli gi bl e.

7 3.  M att h e w  W e ait, ‘ K n o wl e d g e,  A ut o n o m y a n d  C o ns e nt: R v  K o nz a ni ’ ( 2 0 0 5)  Cri m  L R 7 6 3, 7 6 5 – 6 7.
7 4. R v  Br o w n ( n 7 0) 2 5 6 – 7 5.

7 5. I bi d 2 7 4.

7 6. P et er  D a vi es a n d P a ul Si m ps o n, ‘ O n  M al e Pr ostit uti o n a n d  HI V’ i n P et er  A g gl et o n, P et er  D a vi es a n d  Gr a h a m  H art ( e ds),
AI D S: I n di vi d u al,  C ult ur al a n d  P oli c y  Di m e nsi o ns ( R o utl e d g e,  L o n d o n/ N e w  Y or k 1 9 9 0) 1 1 7.

7 7. S e e, g e n er all y,  W e ait, ‘ Cri mi n al  L a w a n d t h e S e x u al  Tr a ns missi o n’ ( n 5 3).
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T h e l a w r e c o g ni s e s c o n s e nt a s c o nti n ui n g t o f u n cti o n a s a n eff e cti v e d ef e n c e i n c ert ai n cir c u m st a n c e s.
Pri or t o R v Di c a , t h e l o n g st a n di n g a ut h orit y of R v Cl a r e n c e 7 8 h el d s w a y.  T hi s d e ci si o n affir m e d t h at
t h er e h a d b e e n l a wf ul c o n s e nt t o s e x u al i nt er c o ur s e a n d, t h u s, n o b att er y h a d o c c urr e d.  A s s u c h, t h e pr e-
Di c a l e g al p o siti o n  w a s t h at  w h er e t h er e h a d b e e n c o n s e nt t o s e x u al i nt er c o ur s e, t h er e h a d als o b e e n
c o n s e nt t o a n y r e s ult s of t h at i nt er c o ur s e. I n ot h er  w or d s, a n i n di vi d u al c o ul d n ot b e li a bl e f or tr a n s mit-
ti n g a n S TI —r e g ar dl e s s of t h e l e v el of h ar m t hi s e nt ail e d —if t h er e h a d b e e n v ali d c o n s e nt t o s e x u al
i nt er c o ur s e.  T h e q u e sti o n of c o n s e nt — or t h e a bilit y of t h e ‘ vi cti m’ t o c o n s e nt t o a n a ct a m o u nti n g t o
G B H —i s pr o bl e m ati s e d b y t h e d e cisi o n of t h e  H o u s e of  L or d s i n R v B r o w n .7 9 I n B r o w n , t h e c o urt h el d
t h at c o n s e nt t o b o dil y h ar m of a s e v erit y a m o u nti n g t o  G B H or a ct u al b o dil y h ar m ( A B H) i s n ot a
c o n s e nt r e c o g ni s e d b y l a w. 8 0 R at h er, c o n s e nt t o t h e ris k of s u c h h ar m  will o nl y b e v ali d i n t h e c o nt e xt of
c ert ai n s o ci all y a c c e pt e d a cti viti e s, or c at e g ori e s of a cti viti e s,  w hi c h ar e t h e m s el v e s l a wf ul. F or e x a m pl e,
pl a y fi g hti n g 8 1 or s ur g er y. 8 2 B ar e b a c k s e x i s n ot c o n si d er e d t o b e a m o n g t h e s e c at e g ori e s,  w hil e s e x u al
gr atifi c ati o n is e x pli citl y o utl a w e d a s a c at e g or y. 8 3

As t his s u g g ests, R v  Br o w n h as eff e cti v el y stifl e d t h e a bilit y of s o m e o n e t o c o ns e nt t o  HI V tr a ns missi o n
its elf,  m e a ni n g t h at  wit hi n Di c a —i n or d er t o l e a v e o p e n a p ossi bilit y of a n eff e cti v e d ef e n c e t o s 2 0,  w h er e
HI V tr a n s missi o n h a s o c c urr e d a n d s o m e h ar m  w a s f or es e e n —t h er e  w as a n e e d t o di sti n g uis h b et w e e n
tr a ns missi o n its elf a n d t h e ris k of tr a ns missi o n.8 4 As J u d g e  LJ p ut it:

T h es e a ut h oriti es [ Br o w n] d e m o nstr at e t h at vi ol e nt c o n d u ct i n v ol vi n g t h e d eli b er at e a n d i nt e nti o n al i nfli cti o n

of b o dil y h ar m is a n d r e m ai ns u nl a wf ul n ot wit hst a n di n g t h at its p ur p os e is t h e s e x u al gr atifi c ati o n of o n e or

b ot h p arti ci p a nts.  N ot wit hst a n di n g t h eir s e x u al o v ert o n es, t h es e c as es  w er e c o n c er n e d  wit h vi ol e nt cri m e, a n d

t h e s e x u al o v ert o n es di d n ot alt er t h e f a ct t h at b ot h p arti es  w er e c o ns e nti n g t o t h e d eli b er at e i nfli cti o n of

s eri o us h ar m or b o dil y i nj ur y o n o n e p arti ci p a nt b y t h e ot h er.  T o d at e, as a  m att er of p u bli c p oli c y, it h as n ot

b e e n t h o u g ht a p pr o pri at e f or s u c h vi ol e nt c o n d u ct t o b e e x c us e d  m er el y b e c a us e t h er e is a pri v at e c o ns e ns u al

s e x u al el e m e nt t o it.  T h e s a m e p u bli c p oli c y r e as o n  w o ul d pr o hi bit t h e d eli b er at e s pr e a di n g of dis e as e,

i n cl u di n g s e x u al dis e as e.8 5

T his cr e at e d a c o nt e xt  w h er e o n e is a bl e t o c o ns e nt t o t h e ris k of a h ar m —s u c h as t h e tr a ns missi o n of  HI V —
b ut n ot t h e h ar m it s elf. 8 6 A s  W e ait ar g u e d, ‘t o cri mi n ali s e t h e t a ki n g of s u c h ri s k s . . . [i s] n ot
o nl y . . . i m pr a cti c a bl e i n e nf or c e m e nt t er ms, b ut . . . i n v ol v e[s] u n w arr a nt e d i ntr usi o n i nt o t h e pr e- e mi n e ntl y
pri v at e s p h er e of a d ult s e x u al r el ati o ns’. 8 7

F urt h er c o nf usi n g t h e iss u e of c o ns e nt i n t h e c o nt e xt of  O A P is t h e d e cisi o n of t h e c o urt i n R v  Wils o n .8 8 I n
Wils o n , a  m a n br a n d e d his  wif e  wit h his n a m e, usi n g a h e at e d br e a d k nif e.  H er e, t h e c o urt h el d t h at his  wif e
h a d off er e d v ali d c o ns e nt, c at e g orisi n g t h e a cti vit y as b o dil y a d or n m e nt.  A c a d e mi cs h a v e  m a d e  m u c h of t h e
g a p b et w e e n Wils o n a n d Br o w n , e v e n ar g ui n g t h at t h e h et er o n or m ati v e st a n d ar ds of t h e c o urt  w er e at pl a y i n

7 8. R v  Cl ar e n c e ( n 6 4).

7 9. R v  Br o w n ( n 7 0).
8 0. I bi d.

8 1. J o n es [ 1 9 8 6] 8 3  Cr  A p p  R 3 7 5 ( C A).

8 2. R v  Br o w n ( n 7 0) 2 6 6 P er  L or d  M ustill.

8 3. I bi d.
8 4.  T his i n its elf b ei n g o bj e cti o n a bl e b e c a us e it l e a v es t h e diff er e n c e b et w e e n a l e n gt h y pris o n s e nt e n c e a n d a n a c q uitt al t o t h e

b e h a vi o ur of a vir us, r at h er t h a n t h e b e h a vi o ur of t h e d ef e n d a nt.

8 5. R v  Di c a ( n 5 7) [ 4 6].

8 6.  Of c o urs e, t o c o ns e nt t o a ris k of h ar m t h e vi cti m  m ust first b e a w ar e of t h e ris k.  T h e r es ult of t his is t h at t h e l a w as it st a n ds
r e q uir es  HI V p ositi v e p e o pl e t o dis cl os e t h eir st at us i n or d er t o l at er r el y o n a d ef e n c e of c o ns e nt.  T his h as b e e n pr o bl e m atis e d

b y  C h er k ass k y. S e e  Lis a  C h er k ass k y, ‘ B ei n g I nf or m e d:  T h e  C o m pl e xiti es of  K n o wl e d g e,  D e c e pti o n, a n d  C o ns e nt  W h e n

Tr a ns mitti n g  HI V’ ( 2 0 1 0) 7 4( 3) J  Cri m  L 2 4 2.
8 7.  M att h e w  W e ait, ‘ Cri mi n al  L a w a n d t h e  Tr a ns missi o n of  HI V: R v  Di c a ’ ( 2 0 0 5) 6 8( 1)  M L R 1 2 1, 1 2 4.

8 8. R v  Wils o n ( 1 9 9 6) 2  Cr  A p p  R 2 4 1 ( C A).
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b ot h d e cisi o ns. 8 9 I n d e e d,  w e a gr e e  wit h  W e ait’s ar g u m e nt t h at t h e di v er gi n g tr e at m e nt of Br o w n a n d Wils o n
d e m o nstr at es t h e e xt e nt t o  w hi c h ‘t h e ri g ht t o r es p e ct f or pri v at e lif e i n l a w is c o nti n g e nt o n c o nf or mit y t o
est a blis h e d g e n d er r ol es, tr a diti o n al r el ati o ns hi p t y p es a n d h et er os e x u al ori e nt ati o n’. 9 0 As t his s u g g ests, t h e
diff er e n c e b et w e e n a Wils o n s c e n ari o a n d a Br o w n s c e n ari o c a n li e i n t h e a bilit y of t h e j u d g e t o i nt er pr et t h e
c o n d u ct t hr o u g h a n or m ati v e l e ns.

W e ait h a s dr a w n att e nti o n t o h o w, ‘i n c a s e s of  HI V tr a n s mi s si o n, t h er e a p p e ar s t o b e a n i m pli cit
a s s u m pti o n t h at t h e  m a g nit u d e of t h e ri s k  m a k e s n o diff er e n c e.  Eit h er a p er s o n c o n s e nt s t o t h e ri s k of
tr a n s mi s si o n or t h e y d o n ot’.9 1 Gi v e n r e c e nt d e v el o p m e nt s i n t h e s ci e n c e of  HI V, a s d e s cri b e d i n P art  O n e,
t his l e g al p o siti o n s e e m s e v e n l e s s j u stifi a bl e.  T h ere i s a n e e d f or l a w t o r e c o g ni s e t h at t h e ri s k of h ar m h a s
b e e n dr a m ati c all y r e d u c e d or e v e n eli mi n at e d — w h er e t h e p o siti v e p art n er i s o n  T a s P or t h e n e g ati v e p art n er
i s o n Pr E P — a n d t h at e v e n if tr a n s mi s si o n d o e s oc c ur,  A R T s h o ul d b e a c c o u nt e d f or  wit hi n t h e h ar m
t hr e s h ol d, t o t h e e xt e nt t h at c o nti n ui n g t o cl a s sif y a  m a n a g e a bl e c hr o ni c c o n diti o n  wit h f e w l o n g-t er m
h e alt h c o n s e q u e n c e s a s ‘ gri e v o u s’ ( m e a ni n g ‘ v er y s eri o u s’ i n l a y t er m s) i s fl a w e d. I n st ati n g t hi s,  w e a c c e pt
t h at a br o k e n ar m i s al s o tr e at a bl e.  H o w e v er, a k e y p oi nt of diff er e nti ati o n h er e i s i n h o w t h e h ar m i s c a u s e d.
A br o k e n ar m i s t h e i m m e di at e r e s ult of a dir e ct a cti o n b y t h e d ef e n d a nt, s o tr e at m e nt  w or k s a s tr e at m e nt. I n
t h e c a s e of  HI V a c q ui siti o n, h o w e v er, t h e h ar m i s t h e re s ult of a vir u s o v er ti m e. I n  m o st c a s e s, t h e i niti al
HI V i nf e cti o n is a s y m pt o m ati c. I n d e e d, f a st a p pli c ati o n of tr e at m e nt (i n t h e f or m of P E P) c a n pr e v e nt a n y
d e m o n str a bl e h ar m.  T h er ef or e, i n  m a n y c a s e s of tr a n s mi s si o n, tr e at m e nt f u n cti o n s a s a  m o d e of pr e v e nti o n,
st o p pi n g t h e vir u s fr o m r e pli c ati n g pri or t o t h e o n s et of h ar m. I n t hi s s e n s e, it c a n b e ar g u e d t h at,  wit h
m o d er n tr e at m e nt,  m o st c a s e s of  HI V tr a n s mi s si o n d o n ot r e s ult i n a h ar m i n t h e tr a diti o n al s e n s e of t h e
t er m, c ert ai nl y n ot a h ar m  m e eti n g t h e t hr e s h ol d of  G B H.

Di s c o u r s e s  of  HI V a n d  L G B T  O r g a ni s a ti o n s

D es pit e t h e r e d u c e d ris ks a n d h ar ms s urr o u n di n g  HI V, s o m e a cti vist gr o u ps a n d c h ariti es a p p e ar t o s u p p ort t h e
cri mi n alis ati o n of tr a ns missi o n, as p art of a tr a d e- off f or ot h er b e n efits. 9 2 T his r e pr es e nts a n i n v ersi o n of
tr a diti o n al pri oriti e s,  wit h gr o u p s —l e s bi a n s, g a ys, bi s e x u al s a n d tr a ns p e o pl e ( L G B T) — w h o h a v e b e e n
dis cri mi n at e d a g ai nst b y t h e l e g al s yst e m hist ori c all y n o w t ur ni n g t o b e c o m e its b e n efi ci ari es, a d h er e nts, a n d
a d v o c at es. I n d oi n g s o, t h es e or g a nis ati o n s  m a y si m ult a n e o u sl y e n d ors e t h e l a w’s vi cti mis ati o n of ot h er
m ar gi n alis e d gr o u ps. 9 3 T his t ur n h as o c c urr e d c o n c urr e ntl y  wit h t h e arri v al of a h o m o n or m ati v e c ult ur e
wit hi n  m ai nstr e a m  L G B T a cti vis m, 9 4 w hi c h h as s e e n a n i n cr e asi n g n u m b er of gr o u ps a n d i n di vi d u als i n v est e d
i n  m et h o ds of p u nis h m e nt9 5 a n d ri g hts- b as e d fr a m e w or ks  w hi c h o p er at e ar o u n d a v ersi o n of n e g ati v e l e g al
e q u alit y ( e. g.  m arri a g e a n d n o n- dis cri mi n ati o n n or ms).  T his s hift c a n b e e x pl ai n e d b y e x a mi ni n g a p h e n o m-
e n o n  w hi c h  A dl er h as t er m e d ‘ L G B T e q u al ri g hts dis c o urs e’. S p e cifi c all y, t his dis c o urs e is d efi n e d as a s eri es
of n o w f a mili ar n arr ati v es ar o u n d e q u alit y a n d i n cl usi o n a d v o c a c y  w hi c h ‘ c o m pris es a cl ust er of c o nstit u e nt
str a n ds t h at d e pi ct, c h ar a ct eris e a n d r e pr es e nt  L G B T p e o pl e’. 9 6 L G B T e q u al ri g hts dis c o urs e h as, i n r e c e nt
y e ars, a d o pt e d a n i n cr e a si n gl y n or m ati v e t hr u st, t ar g eti n g a g e n d a s s u c h as  m arri a g e e q u alit y or t o u g h er

8 9. S e e, f urt h er,  B e n  R a m a n a us k as, ‘ B D S M,  B o d y  M o difi c ati o n,  Tr a ns h u m a nis m, a n d t h e  Li mits of  Li b er alis m’ ( 2 0 2 0) 4 0( 1) E c

Aff 8 5.
9 0.  M att h e w  W e ait, ‘ H ar m,  C o ns e nt a n d t h e  Li mits of Pri v a c y’ ( 2 0 0 5) 1 3 F e m L S 9 7, 9 8.

9 1.  W e ait, ‘ Cri mi n al  L a w a n d t h e  Tr a ns missi o n of  HI V’ ( n 8 7) 1 2 1, 1 2 5.

9 2.  D e a n S p a d e a n d  Cr ai g  Willis, ‘ C o nfr o nti n g t h e  Li mits of  G a y  H at e  Cri m es  A cti vis m:  A  R a di c al  Criti q u e’ ( 2 0 0 0) 2 1  C hi c a n o-

L ati n o  L  R e v 3 8, 3 8 – 5 2;  A dl er ( n 1 0) 5 6 – 5 7, 1 0 5 – 1 0 7.
9 3. S e e S ar a h  L a m bl e, ‘ Q u e er  N e cr o p oliti cs a n d t h e  E x p a n di n g  C ar c er al St at e: I nt err o g ati n g S e x u al I n v est m e nts i n P u nis h m e nt’

( 2 0 1 3) 2 4( 3) L a w  &  Crit 2 2 9.

9 4.  H o m o n or m ati v e d es cri b es a c o n diti o n  w h er e  L G B T c o nstit u e n ci es i n cr e asi n gl y a d o pt —r at h er t h a n o p p os e n or m ati v e s o ci al a n d

p oliti c al fr a m e w or ks. I n p arti c ul ar, it s e es a dis c ursi v e  m o v e m e nt  w hi c h str ess es si mil ariti es o v er diff er e n c es. S e e, g e n er all y,  L
D u g g a n, ‘ T h e  N e w  H o m o n or m ati vit y:  T h e S e x u al P oliti cs of  N e oli b er alis m’ i n  R uss  C astr o n o v o a n d  D a n a  N els o n ( e ds),

M at eri alisi n g  D e m o cr a c y: T o w ar d a  R e vit aliz e d  C ult ur al  P oliti cs ( D u k e  U ni v ersit y Pr ess,  D ur h a m 2 0 0 2) 1 7 5 – 9 4.

9 5.  M ari a n a  V al v er d e a n d  Mi o mir  Cir a k, ‘ G o v er ni n g  B o di es,  Cr e ati n g  G a y S p a c es: P oli ci n g S e c urit y Iss u es i n “ G a y ”  D o w nt o w n
T or o nt o’ ( 2 0 0 3) 4 3( 1)  Brit J  Cri mi n ol 1 0 2.

9 6.  A dl er ( n 1 0) 3.

6 0 6 T h e J o ur n al of Cri mi n al L a w 8 4( 6)



s e nt e n c es f or t h os e a c c us e d of h at e cri m e. 9 7 Oft e n, t h e fr a mi n g of ar g u m e nts b y  L G B T or g a nis ati o ns ali g ns
wit h a n assi mil ati o nist p oliti cs  w hi c h s e e ks t o s e c ur e ri g hts a n d t ol er a n c e b y a c c e nt u ati n g si mil ariti es b et w e e n
h o m os e x u al a n d t h e h et er os e x u al n or ms.

T h e n or m ati v e t hr ust of  L G B T e q u al ri g hts dis c o urs e c a n b e s e e n i n t h e p us h f or h at e cri m e l e gisl ati o n. F or
e x a m pl e,  L a m bl e h as str o n gl y criti q u e d c o nt e m p or ar y  L G B T e n d ors e m e nt of t h e c ar c er al st at e al o n g t h es e
li n es.9 8 M a n y of t h e ar g u m e nts i n f a v o ur of c ar c er al r es p o ns es t o h at e cri m e ar e j ustifi e d o n t h e b asis t h at it
t ar g ets a s p e cifi c c h ar a ct eristi c  w hi c h  m ar ks t h e i n di vi d u al — a n d t h e gr o u p t o  w hi c h t h e y ‘ b el o n g’ — o ut as
diff er e nt. 9 9 T h er ef or e, t h e dis c ursi v e f u n cti o n of h at e cri m e a n d a nti- dis cri mi n ati o n l e gisl ati o n is oft e n t o
dis cl ai m diff er e n c es b y ar g ui n g t h at e v er y o n e h as a ri g ht t o b e tr e at e d t h e s a m e.  W hil e t h es e ar g u m e nts ar e
w ell  m e a ni n g, t h e y c a n o bf us c at e t h e  w a ys i n  w hi c h q u e er p e o pl e ar e diff er e nt.  A m o n g t h es e diff er e n c es, f or
e x a m pl e, ar e pr ef er e n c es f or alt er n ati v e f or ms of r el ati o ns hi p, i nt er ests i n alt er n ati v e lif est yl es, a n d n o n-
n or m ati v e s e x u al d esir es.

S o m et hi n g oft e n eli d e d i n t h e pr o gr ess n arr ati v e ar o u n d  L G B T ri g hts is a c o nsi d er ati o n of h o w dis c ursi v e
a n d t a cti c al d e cisi o ns c a n b e d etri m e nt al t o t h os e l ess a bl e — or l ess  willi n g —t o a d h er e t o s o m ati c or b e h a-
vi o ur al n or ms.  As  A dl er ar g u es, dr a wi n g o n F o u c a ult, ‘ n or m pr o d u cti o n is a us ef ul  m e c h a nis m f or u n d er-
st a n di n g t h e pr o c ess b y  w hi c h t h e  w est er n pr o gr ess n arr ati v e of g a y ri g hts i m p os es c osts o n gr o u ps t h at ar e o ut
of st e p  wit h t h at n arr ati v e’. 1 0 0 T w o s u c h gr o u ps i n cl u d e  HI V p ositi v e p e o pl e a n d t h os e  w h o d esir e b ar e b a c k
s e x.

Alt h o u g h  w e a c k n o wl e d g e t h at t h er e c a n b e t a cti c al, s h ort t er m, i n c e nti v es f or  HI V a n d  L G B T or g a nis a-
ti o ns t o e m br a c e a n or m ati v e ‘ e q u al ri g hts dis c o urs e’, t h er e is als o a c o ntr a di cti o n b et w e e n t his a p pr o a c h a n d
p u bli c h e alt h o ut c o m es  w hi c h h a v e als o b e e n st at e d as c e ntr al c o n c er ns of s u c h or g a nis ati o ns. 1 0 1 As  D o d ds
et al. h a v e ar g u e d, ‘ cri mi n alis ati o n h as a li mit e d c a p a cit y t o s u p p ort  HI V pr e c a uti o n ar y b e h a vi o ur, s u c h as
e n a bli n g p e o pl e t o us e c o n d o ms or dis cl os e t h eir  HI V st at us t o a s e x u al p art n er, a n d o n b al a n c e is li k el y t o
h a v e a n e g ati v e i m p a ct o n p u bli c h e alt h g o als’. 1 0 2 T h eir r es e ar c h — c o m prisi n g of a s eri es of f o c us gr o u ps  wit h
HI V s er vi c e pr o vi d ers —f o u n d ‘ m ost p arti ci p a nts ar g ui n g t h at all o c ati o n of r es p o nsi bilit y  w as n ot u nif or m a n d
t h at it n e e d e d t o b e u n d erst o o d  wit hi n s p e cifi c cir c u mst a n c es t h at c a n c o nstr ai n pr e c a uti o n ar y b e h a vi o ur’.1 0 3

I n u n criti c all y or i m pli citl y d ef e n di n g t h e cri mi n ali s ati o n of  HI V tr a n s mi ssi o n, s u c h or g a ni s ati o n s  m a y
i n a d v ert e ntl y b e h ar mi n g t h e s er vi c e us ers t h e y cl ai m t o s u p p ort, b y pl a ci n g r es p o nsi bilit y o n  HI V p ositi v e
p e o pl e t h e ms el v es. I n t h e n e xt s e cti o n,  w e e x pl or e diff er e nt l e g al,  m e di c al, a n d s o ci al d efi niti o ns of h ar m,
p utti n g f or w ar d a c as e t h at  HI V tr a ns missi o n is n o l o n g er s uffi ci e ntl y h ar mf ul t o c o nstit ut e  G B H.

P a r t  T h r e e:  C o n c e p t u ali si n g  H a r m

D efi niti o n s of h ar m ar e c e ntr al t o u n d er st a n di n g li b er al l e g al s yst e ms.  N oti n g t h e v ol e nti n o n fit i nj u ri a
m a xi m, F ei n b er g disti n g uis h e d b et w e e n n or m ati v e a n d n o n- n or m ati v e h ar ms as eit h er ‘ wr o n g’ or a ‘s et b a c k
t o i nt er ests’, ar g ui n g t h at  Mill’s  H ar m Pri n ci pl e c a pt ur es ‘ b ot h t h e ris ks it g e n er at es f or t h e ot h er p ers o n a n d
t h e s et b a c ks it c a us es t o t h at p ers o n’s i nt er ests eit h er i nt e nti o n all y or n e gli g e ntl y’.1 0 4 Stri ctl y s p e a ki n g, n o
h ar m is r e q uir e d f or  m ost n o n-f at al off e n c es a g ai nst t h e p ers o n. F or e x a m pl e, a d ef e n d a nt t a ki n g h ol d of a
vi cti m’s ar m  w h e n t h e y h a d  m a d e it cl e ar t h e y o bj e ct e d t o s u c h c o nt a ct c a n c o nstit ut e a b att er y. 1 0 5 H o w e v er,

9 7. I bi d 1 0 5 – 1 0 7.

9 8. S e e  L a m bl e ( n 9 3).

9 9. S e e, g e n er all y, S p a d e ( n 2 1)  E S P 1 – 2 1. S e e, als o, S p a d e a n d  Willis ( n 9 2).
1 0 0.  A dl er ( n 1 0) 8 3.

1 0 1. S e e, g e n er all y,  U N AI D S, ‘ Cri mi n al  L a w, P u bli c  H e alt h a n d  HI V  Tr a ns missi o n:  A P oli c y  O pti o ns P a p er ( U N AI D S 2 0 0 2)

< htt p s:// w w w. hi vl a w a n d p oli c y. or g/r e s o ur c e s/ cri mi n al-l a w- p u bli c- h e alt h- a n d- hi v -tr a n s mi s si o n- p oli c y- o pti o n s- p a p er-

u n ai ds > a c c ess e d 2 6  O ct o b er 2 0 2 0.
1 0 2.  C at h eri n e  D o d ds a n d ot h ers, ‘ K e e pi n g  C o nfi d e n c e:  HI V a n d t h e  Cri mi n al  L a w fr o m  HI V S er vi c e Pr o vi d ers P ers p e cti v es’

( 2 0 1 5) 2 5 Criti c al  P u bli c  H e alt h 4 1 0, 4 1 1.

1 0 3. I bi d 4 1 7.
1 0 4. J o el F ei n b er g, H ar m t o  Ot h ers: T h e  M or al Li mits of t h e  Cri mi n al L a w ( O U P,  O xf or d/ N e w  Y or k 1 9 8 4) c h 4.

1 0 5. C olli ns v  Wil c o c k [ 1 9 8 4] 3  All  E R 3 7 4 ( C A).

As hf or d et al. 6 0 7
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w h e n a p pr o a c hi n g  m or e s eri o us n o n-f at al off e n c es a g ai nst t h e p ers o n, s u c h as  G B H, t h e l a w h as a p pli e d
t hr es h ol ds f or h ar m  w hi c h  m ust b e  m et, i n or d er f or t h e a ct us r e us of t h e off e n c e t o b e  m a d e o ut. I n t his s e ns e,
t h e l e g al d efi niti o n of h ar m f e at ur es as a c e ntr al as p e ct of off e n c es s u c h as  G B H.  T his is r el e v a nt t o o ur
dis c ussi o n of  HI V tr a ns missi o n b e c a us e, as ar g u e d a b o v e, q u esti o ns  m ust b e r ais e d a b o ut  w h et h er a c q uiri n g
t h e vir us  m e ets t h e l e v el of h ar m r e q uir e d.

I n c as es  w h er e h ar m h as o c c urr e d  w hi c h d o es n ot  m e et t h e t hr es h ol d f or  G B H, a n off e n c e of  A B H  m a y b e
f o u n d t o h a v e o c c urr e d.  T h e r e q uir e m e nts f or  A B H ar e si mil ar t o t h os e r e q uir e d f or  G B H, 1 0 6 e x c e pt a l o w er
h ar m t hr es h ol d is s et; s p e cifi c all y, ‘ a n y h urt or i nj ur y c al c ul at e d t o i nt erf er e  wit h t h e h e alt h of c o mf ort of
[ V]’.1 0 7 I n t his s e ns e, a n off e n c e of  A B H c a n b e  m a d e o ut  wit h a n y h ar m  w hi c h is n ot d et er mi n e d t o b e
‘tr a nsi e nt a n d trifli n g’.1 0 8 As t his s u g g ests, t h e l a w h as tr a diti o n all y t a k e n t h e e n a ct m e nt of h ar m a g ai nst
a n ot h er p ers o n t o b e a ‘s eri o us’  m att er,  wit h s eri o us cri mi n al s a n cti o ns a p pli e d t o e v e n ‘ m o d er at e’ i nfli cti o ns
of h ar m. 1 0 9

T h e c as el a w s h o ws t h at  mi n or i nj uri es s u c h as br uisi n g c a n b e s uffi ci e nt t o  m e et t h e h ar m t hr es h ol d f or
A B H. 1 1 0 H o w e v er, r e c o g nisi n g t his, pr os e c ut ori al dis cr eti o n is oft e n e m pl o y e d s o t h at pri m a f a ci e c as es of
A B H r ar el y c o m e t o b e cri mi n all y c h ar g e d.  As st at e d b y t h e 2 0 2 0  Cr o w n Pr os e c uti o n S er vi c e  C h ar gi n g
st a n d ar ds,  w hil e it is f or pr os e c ut ors t o d e ci d e  w h et h er t o c h ar g e ( aft er c o nsi d eri n g all t h e cir c u mst a n c es), it
will als o b e r el e v a nt t o c o nsi d er  w h et h er t h e i nj uri es ar e ‘s eri o us or l ess s eri o us’:

S eri o u s i nj uri es i n cl u d e d a m a g e d t e et h or b o n es, e xt e nsi v e a n d s e v er e br uisi n g, c uts t h at r e q uir e s ut ur-

i n g . . . t h e a p pr o pri at e c h ar g e  will us u all y b e c o ntr ar y t o s e cti o n 3 9 ( B att er y)  w h er e i nj uri es a m o u nt t o n o

m or e t h a n t h e f oll o wi n g: gr a z e s; s cr at c h es; a br asi o n s;  mi n or br uisi n g; s w elli n gs; r e d d e ni n g of t h e s ki n;

s u p erfi ci al c uts. 1 1 1

T h er ef or e,  w hil e t h e l e g al h ar m t hr es h ol d f or  A B H is s et r el ati v el y l o w, l ess er f or ms of h ar m c a n b e c h ar g e d as
b att er y or all o w e d t o p ass  wit h o ut c h ar g e.  T his is g e n er all y i n s er vi c e t o  m att ers of pr a cti c alit y a n d t h e
eff e cti v e us e of l e g al r es o ur c es.

E x cl u di n g f at al off e n c es s u c h as  m ur d er,  G B H a n d  w o u n di n g ar e t h e  m ost s eri o us off e n c es a g ai nst t h e
p ers o n r e c o g nis e d u n d er t h e cri mi n al l a ws of  E n gl a n d a n d  W al es. F oll o wi n g D P P v S mit h , t h e t er m  G B H
si m pl y r ef ers t o ‘r e all y s eri o us’ h ar m. 1 1 2 H o w e v er, i n r e c e nt c as el a w, G ol di n g h as i n di c at e d t h at t his h ar m
n e e d n ot b e p er m a n e nt or d a n g er o us t o b e c o nsi d er e d r e all y s eri o us. 1 1 3 F oll o wi n g G ol di n g , t h e q u esti o n of
w h et h er t h e h ar m t hr es h ol d h as b e e n  m et is ulti m at el y a  m att er f or t h e J ur y, a p pl yi n g ‘ c o nt e m p or ar y s o ci al
st a n d ar ds’. 1 1 4 It is i n or d er t o dis c er n t h es e ‘ c o nt e m p or ar y s o ci al st a n d ar ds’ t h at  w e t ur n t o  m e di c al a n d
s o ci ol o gi c al c o n c e pt u alis ati o ns of h ar m b el o w.

F urt h er i nsi g ht i nt o t h e cri mi n al l a w’s a p pr o a c h t o c o nstr u cti n g a n d d efi ni n g h ar m c a n b e t a k e n fr o m
B oll o m ,  w hi c h o utli n e d t h at a n a n al ysis of h ar m s h o ul d b e d o n e  wit h a n a w ar e n ess of t h e p arti c ul ar c h ar a c-
t eristi cs of a c o m pl ai n a nt. S p e cifi c all y, t h e c o urt st at e d:

t h es e i nj uri es o n a si x f o ot a d ult i n t h e f ull n ess of h e alt h  w o ul d b e l ess s eri o us t h a n o n, f or i nst a n c e, a n el d erl y

or u n w ell p ers o n . . . i n d e ci di n g  w h et h er i nj uri es ar e gri e v o us, a n ass ess m e nt h as t o b e  m a d e of, a m o n gst

ot h er t hi n gs, t h e eff e ct of t h e h ar m o n t h e p arti c ul ar i n di vi d u al. 1 1 5

1 0 6.  Alt h o u g h, u nli k e  G B H,  A B H c o nti n u es t o r e q uir e a b as e off e n c e of ass a ult or b att er y t o h a v e b e e n c o m mitt e d b ef or e  A B H

c a n b e f o u n d t o h a v e t a k e n pl a c e.

1 0 7. D o n o v a n [ 1 9 3 4] 2  K B 4 9 8 ( C C A).
1 0 8. I bi d.

1 0 9.  A B H c arri es a  m a xi m u m of fi v e y e ars’ i m pris o n m e nt. S e e  Off e n c es  A g ai nst t h e P ers o n  A ct 1 8 6 1, s 4 7.

1 1 0. T v  D P P [ 2 0 0 3]  E W H C 2 6 6 ( A d mi n).

1 1 1. ‘ Off e n c es  A g ai nst t h e P ers o n, I n c or p or ati n g t h e  C h ar gi n g St a n d ar d |  T h e  Cr o w n Pr os e c uti o n S er vi c e’ C ps. g o v. u k ( 2 0 2 0)
< htt ps:// w w w. c ps. g o v. u k/l e g al- g ui d a n c e/ off e n c es- a g ai nst- p ers o n-i n c or p or ati n g- c h ar gi n g-st a n d ar d > a c c ess e d 2 4 J u n e 2 0 2 0.

1 1 2. D P P v S mit h [ 1 9 6 0] 3  W L R 5 4 6 ( H O L).

1 1 3. G ol di n g [ 2 0 1 4]  E W C A  Cri m 8 8 9.
1 1 4. I bi d.

1 1 5. I bi d.

6 0 8 T h e J o ur n al of Cri mi n al L a w 8 4( 6)
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As  wit h  A B H, t h e 2 0 2 0 c h ar gi n g st a n d ar ds pr o vi d e g ui d a n c e as t o  w h e n a c h ar g e of  G B H  m a y b e a p pr o pri at e.
A g ai n, t h es e st a n d ar ds d e p art fr o m, y et r e m ai n i ntri nsi c t o, t h e stri ct t er ms of t h e l a w. F or e x a m pl e, t h e y
i nf or m pr os e c ut ors t h at: ‘ Lif e c h a n gi n g i nj uri es s h o ul d b e c h ar g e d as  G B H . . . si g nifi c a nt or s ust ai n e d  m e di c al
tr e at m e nt . . . m a y i n di c at e  G B H i nj uri es e v e n if a f ull or r el ati v e r e c o v er y f oll o ws’. 1 1 6

T his c o ul d b e vi e w e d i n t er ms of a sli di n g s c al e of s e v erit y , a c c o u nti n g f or t h e f or m of i nt er a cti o n b et w e e n,
a n d c h ar a ct eristi cs of, t h e i n di vi d u als i n v ol v e d.  At t h e l o w er e n d of t h at s c al e ar e trifli n g or  mi n or i nj uri es
s u c h as a gr a z e. If c h ar g e d as a n off e n c e at all, t his  w o ul d b e tr e at e d as a b att er y,  wit h t h e cri mi n alis ati o n
t e n di n g t o r el at e  m or e t o t h e c o n d u ct of t h e d ef e n d a nt t h a n t h e h ar m c a us e d.  M or e s eri o us h ar ms s u c h as
br uisi n g,  w hi c h c a n n ot b e c o nsi d er e d v er y s eri o us,  will g e n er all y b e tr e at e d as att ai ni n g t h e t hr es h ol d of  A B H.
H o w e v er, it s h o ul d b e r e c o g nis e d t h at, f oll o wi n g t h e  C P S c h ar gi n g st a n d ar ds, h ar ms of t his l e v el  m a y n ot b e
c h ar g e d or a p p e ar i n c o urt u nl ess t h e y ar e t o w ar ds t h e  m or e s e v er e e n d of t h e s p e ctr u m, s u c h as a c hi p p e d
t o ot h r es ulti n g fr o m t h e d ef e n d a nt’s a cti o ns. Fi n all y,  G B H is i nt e n d e d t o b e r es er v e d f or t h e  m ost s eri o us
f or m s of h ar m.  H o w e v er, a s ar g u e d a b o v e, t h e l at e st s ci e n c e s h o ul d r ai s e q u e sti o n s o v er  w h et h er  HI V
i nf e cti o n c o nti n u es t o b e a m o n g t h es e  m ost s e v er e h ar ms.  T h e l e g al d efi niti o ns of h ar m ar e  m ulti pl e a n d
c o m pl e x, c o n c ei v a bl e i n t er ms of a n o v erl a p pi n g s c al e, b ut — at l e ast i n r es p e ct of  G B H — ar e ulti m at el y f or a
j ur y t o d et er mi n e.

F oll o wi n g G ol di n g a n d B oll o m , a n d a p pl yi n g t h e  m e di c al d e v el o p m e nt s d e s cri b e d i n P art  O n e,  w e
s u g g e st t h at t h e cri mi n al l a w r el ati n g t o  HI V tr a n s mi s si o n a s a f or m of h ar m n e e d s t o b e r e c o n si d er e d a n d
r e c o n c e pt u ali s e d, t a ki n g c o nt e m p orar y s o ci al st a n d ar d s a n d t h e c h ar a ct eri sti c s of vi cti m s i nt o a c c o u nt. I n
g e n er al t er m s,  wit h t h e a v ail a bilit y of n e w tr e at m e nt s ( w hi c h pr e v e nt h ar m a c cr ui n g),  w e s u g g e st t h at c a s e s
of  HI V tr a n s mi s si o n  will r ar el y a m o u nt t o t h e l e v el of s eri o u s n e s s r e q uir e d t o c o n stit ut e  G B H.

M e di c al a n d  M e n t al  H a r m

M e di ci n e h as als o pr o vi d e d i nfl u e nti al d efi niti o ns of h ar m  w hi c h b ot h i nf or m a n d e xist al o n gsi d e t h e cri mi n al
l a w. Fr o m  Hi p p o cr at es’ pri n ci pl e of ‘first, d o n o h ar m’ t o  m o d er n  m e di ci n e’s f o c us o n t h e di a g n osis, tr e at m e nt
a n d pr e v e nti o n of dis e as e, h ar m r e d u cti o n str at e gi es h a v e b e e n i m p ort a nt t o h e alt h pr a ctiti o n ers a n d p oli c y-
m a k ers.  H o w e v er,  m e di c all y i nf or m e d p ers p e cti v es h a v e als o b e e n dr a w n o n t o criti q u e t h e cri mi n al j usti c e
s yst e m’s e m p h asis o n  m or alisi n g p u nis h m e nt as a f or m of disi n c e nti v e, o n iss u es r a n gi n g fr o m dr u g c o n-
s u m pti o n 1 1 7 t o s e x  w or k.1 1 8 F or e x a m pl e, t h e  W orl d  H e alt h  Or g a ni z ati o n o p p os es t h e cri mi n alis ati o n of s e x
w or k o n t h e b asis of h ar m r e d u cti o n,  w h er e ‘st u di es i n di c at e t h at d e cri mi n alisi n g s e x  w or k c o ul d l e a d t o a 4 6 %
r e d u cti o n i n n e w  HI V i nf e cti o ns i n s e x  w or k er s o v er 1 0 y e ars’. 1 1 9 Al o n gsi d e r e d u ci n g s e x u al vi ol e n c e,
r e d u ci n g  HI V tr a ns missi o n is us e d h er e s y n o n y m o usl y  wit h r e d u ci n g h ar m.  As  A m n est y I nt er n ati o n al f urt h er
s u g g ests, s o ci al sti g m a ‘ dis c o ur a g es  m a n y s e x  w or k ers fr o m o bt ai ni n g s e x u al a n d r e pr o d u cti v e h e alt h i nf or-
m ati o n a n d s er vi c es i n cl u di n g o n  HI V/ AI D S’. 1 2 0 R el at e dl y, dr u g d e cri mi n alis ati o n h as b e e n e n d ors e d as a
str at e g y t o r e d u c e r at es of a d di cti o n, pr o bl e m ati c c o ns u m pti o n a n d  HI V tr a ns missi o n. 1 2 1 T h e h ar m r e d u cti o n
a p pr o a c h h as als o b e e n c h a m pi o n e d b y ‘l e g al s c h ol ars, cli ni ci a ns, vir ol o gists, a n d e pi d e mi ol o gists, al o n g  wit h

1 1 6. ‘ Off e n c es  A g ai nst t h e P ers o n, I n c or p or ati n g t h e  C h ar gi n g St a n d ar d’ ( n 1 1 1).

1 1 7. S e e, f urt h er, Fi o n a  M es h a m, ‘ Dr u g S af et y  T esti n g,  Dis p os als a n d  D e ali n g i n a n  E n glis h Fi el d:  E x pl ori n g t h e  O p er ati o n al a n d

B e h a vi o ur al  O ut c o m es of t h e  U K’s First  O nsit e ‘ Dr u g  C h e c ki n g’ S er vi c e’ ( 2 0 1 9) 6 7 I nt er n ati o n al J o ur n al of  Dr u g  P oli c y

1 0 2.
1 1 8. S e e, f urt h er,  T e el a S a n d ers a n d  R osi e  C a m p b ell, ‘ Cri mi n ali z ati o n, Pr ot e cti o n a n d  Ri g hts:  Gl o b al  T e nsi o ns i n t h e  G o v er n a n c e

of  C o m m er ci al S e x’ ( 2 0 1 4) 1 4( 5) Cri mi n ol o g y  &  Cri mi n al J usti c e 5 3 5.

1 1 9. ‘ S e x  W or k ers’ W orl d  H e alt h  Or g a niz ati o n ( 2 0 2 0) < htt ps:// w w w. w h o.i nt/ hi v/t o pi cs/s e x _ w or k/ e n/ > a c c ess e d 2 8  O ct o b er

2 0 2 0.
1 2 0. ‘ A m n est y I nt er n ati o n al P u blis h es P oli c y a n d  R es e ar c h o n Pr ot e cti o n of S e x  W or k ers’  Ri g hts’ A m n est y. or g ( 2 0 1 6) < htt ps://

w w w. a m n e st y. or g/ e n/l at e st/ n e ws/ 2 0 1 6/ 0 5/ a m n e st y-i nt er n ati o n al- p u blis h es- p oli c y- a n d-r es e ar c h- o n- pr ot e cti o n- of- s e x- w or k

ers-ri g hts/ > a c c ess e d 2 8  O ct o b er 2 0 2 0.
1 2 1. P a ul a  V al e d e  A n dr a d e a n d  L u d mil a  C ar a pi n h a, ‘ Dr u g  D e cri mi n alis ati o n i n P ort u g al’ ( 2 0 1 0) 3 4 1 Britis h  M e di c al J o ur n al

c 4 5 5 4.
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ci vil s o ci et y a n d i nt er n ati o n al or g a ni s ati o ns’  w h o o p p os e t h e cri mi n alis ati o n of  HI V. 1 2 2 T h er ef or e, it is
i m p ort a nt t o e x pl or e h o w h ar m is c o n c e pt u alis e d b y h e alt h a n d  m e di c al pr of essi o n als.

F or  m a n y,  m e di c al e x p erts  will b e c o nsi d er e d t h e fi n al a ut h orit y o n t h e h ar ms ass o ci at e d  wit h  HI V. It is
d o ct ors a n d n urs es, al o n gsi d e l a b t e c h ni ci a ns a n d  m e nt al h e alt h pr a ctiti o n ers,  w h o t est a n d tr e at p e o pl e f or
HI V.  H o w e v er, t h e p oliti c al di m e nsi o ns of h e alt h c ar e c a n n ot b e e asil y i g n or e d. F or e x a m pl e, t h e  D e p art m e nt
of  H e alt h  w as c e ntr al t o c o m m u ni c ati n g t h e ‘ h ar ms’ a n d ‘ris ks’ of t h e  U K’s  HI V e pi d e mi c t o t h e p u bli c. 1 2 3 I n
1 9 8 7, t h e ‘ D o n’t  Di e of I g n or a n c e’ t el e visi o n br o a d c asts h a d a l asti n g i m p a ct o n p e o pl e’s k n o wl e d g e of  HI V/
AI D S,  wit h J o h n  H urt’s d yst o pi a n v oi c e o v er a n n o u n ci n g: ‘ T h er e is n o w a d a n g er,  w hi c h h as b e c o m e a t hr e at
t o us all. It is a d e a dl y dis e as e a n d t h er e is n o k n o w n c ur e’.  T his c a m p ai g n als o r ais e d a w ar e n ess t hr o u g h a
l e afl et s e nt t o al m ost e v er y h o us e h ol d:

AI D S is c a us e d b y a vir us.  T his c a n att a c k t h e b o d y’s d ef e n c e s yst e m  w hi c h n or m all y h el ps fi g ht off dis e as es

a n d i nf e cti o ns.  A n d if t his h a p p e ns p e o pl e t h e n d e v el o p  AI D S —t h e dis e as e its elf.  T h e y b e c o m e ill a n d di e

fr o m ill n ess es t h e y c a n n ot fi g ht off.

T h e c a m p ai g n b e c a m e d e e pl y i n gr ai n e d i n t h e n ati o n al c o n s ci o u s n e s s a n d c o nti n u e s t o s h a p e p e o pl e’ s
r es p o ns es t o  HI V. I n t his s e ns e, it  m a y h a v e c o ntri b ut e d t o t h e ‘ c o nt e m p or ar y s o ci al st a n d ar ds’ b y  w hi c h
h ar m f alls t o b e d et er mi n e d i n c o urt.  Y et t h er e h as b e e n n o st at e-f u n d e d i nf or m ati o n c a m p ai g n t o u p d at e t h e
p u bli c a b o ut n e w  m et h o ds of pr e v e nti o n a n d tr e at m e nt, as  w e h a v e d es cri b e d.  T h e  D e p art m e nt f or  H e alt h di d
a n n o u n c e t h at Pr E P  w o ul d b e c o m e r o uti n el y c o m missi o n e d o n t h e  N H S st arti n g i n 2 0 2 0, e v e n if t his  w as
d el a y e d u ntil l at er t his y e ar b y t h e e m er g e n c e of  C o vi d- 1 9. 1 2 4 H o w e v er, q u e er t h e orists h a v e hi g hli g ht e d h o w
i nf or m ati o n a b o ut  HI V pr e v e nti o n, b ot h i n t h e 1 9 8 0s a n d  m or e r e c e ntl y, h a v e t e n d e d t o b e l e d b y  L G B T
p e o pl e, p u bli c ati o ns, a n d v e n u es,  wit h o ut t h e assist a n c e of st at e b o di es. 1 2 5

A n ot h er di m e nsi o n of h ar m  w hi c h h as b e e n gi v e n gr e at er p oliti c al att e nti o n o v er r e c e nt y e ars is  m e nt al
h e alt h,  wit h s u c c essi v e g o v er n m e nts pl e d gi n g ‘ p arit y of est e e m b et w e e n  m e nt al a n d p h ysi c al h e alt h s er-
vi c es’. 1 2 6 T his  w as e ns hri n e d i n l a w b y t h e  H e alt h a n d S o ci al  C ar e  A ct 2 0 1 2, f oll o wi n g p u bli c ati o n of t h e
G o v er n m e nt’s N o  H e alt h  wit h o ut  M e nt al  H e alt h r e p ort.  Ar o u n d t his ti m e, t h e  Britis h Ps y c h ol o gi c al S o ci et y,
Britis h  HI V  Ass o ci ati o n a n d  M e di c al F o u n d ati o n f or  AI D S  & S e x u al  H e alt h p u blis h e d a r e p ort  w hi c h n ot e d
t h at ‘ d es pit e si g nifi c a nt  m e di c al a d v a n c es i n  HI V tr e at m e nt, p e o pl e li vi n g  wit h  HI V e x p eri e n c e si g nifi c a ntl y
hi g h er r at es of ps y c h ol o gi c al diffi c ulti es t h a n t h e g e n er al p o p ul ati o n’, i n cl u di n g a n xi et y, d e pr essi o n, a n d p ost-
tr a u m ati c str e ss dis or d er.1 2 7 It f urt h er n ot e d a n ‘ arr a y of c o n c er ns a b o ut q u alit y of d ail y lif e a n d ot h er
p ers o n al, s o ci al a n d  m e di c al iss u es,  wit h  wi d es pr e a d r e p orts of dis cri mi n ati o n a n d s o ci al is ol ati o n’  w hi c h
c a n h a v e a d etri m e nt al eff e ct o n o v er all h e alt h a n d  w ell b ei n g.  Hi g hli g hti n g h o w cri mi n alis ati o n c a n e x a c er-
b at e h ar m,  R a m a n a us k as h as f urt h er ar g u e d, i n t h e c o nt e xt of  B D S M:

If a p ers o n  w er e t o s ust ai n a n i nj ur y  w hi c h r e q uir e d  m e di c al tr e at m e nt, t h e y  mi g ht b e r el u ct a nt t o s e e k

m e di c al assist a n c e.  T his is b e c a us e t h e y  mi g ht b e  w orri e d a b o ut t h e l e g al i m pli c ati o ns f or t h e ms el v es or t h eir

1 2 2.  M att h e w  W e ait, ‘ Li mit  C as es:  H o w a n d  W h y  W e  C a n a n d S h o ul d  D e cri mi n alis e  HI V  Tr a ns missi o n,  E x p os ur e, a n d  N o n-
Dis cl os ur e’ ( 2 0 1 9) 2 7( 4)  M e d  L  R e v 5 7 6, 5 7 8.

1 2 3. S h arif  M o wl a b o c us, G a y d ar  C ult ur e:  G a y  M e n, T e c h n ol o g y a n d  E m b o di m e nt i n t h e  Di git al  A g e ( R o utl e d g e,  A bi n g d o n

2 0 1 6).

1 2 4. J uli a  R o bi ns o n, ‘ Pr e p t o b e P h as e d i nt o  R o uti n e  C o m missi o ni n g  D uri n g 2 0 2 0/ 2 0 2 1’ P h ar m a c e uti c al J o ur n al ( 2 0 2 0) < htt ps://
w w w. p h ar m a c e uti c al-j o ur n al. c o m/ n e ws - a n d- a n al y si s/ n e ws/ pr e p-t o- b e- p h a s ed-i nt o-r o uti n e- c o m mi s si o ni n g- d uri n g- 2 0 2 0/

2 0 2 1/ 2 0 2 0 8 0 0 0. arti cl e ?first P ass ¼ f als e > a c c ess e d 2 8  O ct o b er 2 0 2 0.

1 2 5.  M o wl a b o c us ( n 1 2 3);  R u bi n ( n 2 7) 2 3 6 – 4 0.

1 2 6.  H M  G o v er n m e nt, N o  H e alt h  wit h o ut  M e nt al  H e alt h  R e p ort ( H M  G o v er n m e nt,  L o n d o n 2 0 1 1) < htt ps:// ass ets. p u blis hi n g.
s er vi c e. g o v. u k/ g o v er n m e nt/ u pl o a ds/s yst e m/ u pl o a ds/ att a c h m e nt _ d at a/fil e/ 2 1 3 7 6 1/ d h _ 1 2 4 0 5 8. p df > a c c ess e d 2 8  O ct o b er

2 0 2 0.

1 2 7.  Britis h Ps y c h ol o gi c al S o ci et y,  Britis h  HI V  Ass o ci ati o n a n d  M e di c al F o u n d ati o n f or  AI D S  & S e x u al  H e alt h, St a n d ar ds f or
Ps y c h ol o gi c al S u p p ort f or  A d ults Li vi n g  wit h  HI V ( M e df as h,  L o n d o n 2 0 1 1) < htt ps:// w w w. b hi v a. or g/fil e/ B b S htf y M F N K C z/

St a n d ar ds _f or _ ps y c h ol o gi c al _s u p p ort _f or _ a d ults _li vi n g _ wit h _ HI V. p df > a c c ess e d 2 8  O ct o b er 2 0 2 0.

6 1 0 T h e J o ur n al of Cri mi n al L a w 8 4( 6)

https://www.pharmaceutical-journal.com/news-and-analysis/news/prep-to-be-phased-into-routine-commissioning-during-2020/2021/20208000.article?firstPass=false
https://www.pharmaceutical-journal.com/news-and-analysis/news/prep-to-be-phased-into-routine-commissioning-during-2020/2021/20208000.article?firstPass=false
https://www.pharmaceutical-journal.com/news-and-analysis/news/prep-to-be-phased-into-routine-commissioning-during-2020/2021/20208000.article?firstPass=false
https://www.pharmaceutical-journal.com/news-and-analysis/news/prep-to-be-phased-into-routine-commissioning-during-2020/2021/20208000.article?firstPass=false
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/213761/dh_124058.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/213761/dh_124058.pdf
https://www.bhiva.org/file/BbShtfyMFNKCz/Standards_for_psychological_support_for_adults_living_with_HIV.pdf
https://www.bhiva.org/file/BbShtfyMFNKCz/Standards_for_psychological_support_for_adults_living_with_HIV.pdf


p art n er.  M or e o v er, gi v e n t h e sti g m a att a c h e d t o cri mi n al a cti viti es, t h er e  mi g ht a g ai n b e a r el u ct a n c e o n t h e

p art of p ati e nts t o b e o p e n  wit h t h eir d o ct or a b o ut t h e n at ur e of t h eir i nj uri es. 1 2 8

R el at e dl y, s o m e o n e s h o wi n g t h e s y m pt o ms of s er o c o n v ersi o n  m a y f e ar c o ns e q u e n c es f or t h eir p art n er u n d er
t h e l a w if t h e y  w er e t o s e e k  m e di c al assist a n c e.  R e vi e ws of t h e i nt er n ati o n al lit er at ur e i n ps y c h ol o g y s u g g est
t h at p e o pl e li vi n g  wit h  HI V e x p eri e n c e el e v at e d r at es of a n xi et y, d e pr essi o n, a n d s ui ci d alit y, d u e i n p art t o t h e
s o ci al sti g m a  w hi c h cri mi n alis ati o n f u els. 1 2 9

Sti g m a is o n e of t h e  m ai n r e a s o ns f or h e alt h i n e q u aliti e s b et w e e n  HI V n e g ati v e a n d p ositi v e p e o pl e
i d e ntifi e d b y t h e r es e ar c h lit er at ur e. I n a s ur v e y of 1, 7 7 7 p e o pl e li vi n g  wit h  HI V i n t h e  U K,  W e at h er b ur n
et al. f o u n d t h at t h e  m ost c o m m o n pr o bl e m e x p eri e n c e d b y r es p o n d e nts i n t h e p ast y e ar  w as ‘ a n xi et y a n d
d e pr essi o n’ ( 7 2 % ), f oll o w e d cl os el y b y ‘s elf- c o nfi d e n c e’ ( 7 1% ), ‘sl e e p’ ( 7 0% ) a n d ‘s e x’ ( 6 8% ),  w h er e ‘ HI V
sti g m a a n d dis cri mi n ati o n  w er e als o c o m m o n c a us es of pr o bl e ms, as  w er e diffi c ulti es  wit h st at us dis cl os ur e,
w hi c h l e d t o is ol ati o n, l o n eli n ess a n d f e ar of n e v er fi n di n g s o m e o n e t o l o v e’. 1 3 0 R es p o n d e nts’ i d e ntifi e d t h at
t h e ‘s o ur c es of s u c h pr o bl e ms  w er e oft e n n ei g h b o urs,  w or k c oll e a g u es a n d t h os e i n  wi d er s o ci al n et w or ks.
C o m m e nts  w er e v ari o usl y r o ot e d i n h o m o p h o bi a, r a cis m a n d  HI V-r el at e d sti g m a’. 1 3 1 T h e r ol e of t h e cri mi n al
j usti c e s yst e m i n c o ntri b uti n g t o s o ci al e x cl usi o n h as als o b e e n n ot e d,  w h er e str u ct ur al sti g m a is ‘ pr o bl e m ati c
b e c a us e it oft e n i nt ers e cts  wit h str u ct ur al h o m o p h o bi a a n d r a cis m’. 1 3 2 I nt er vi e wi n g  HI V s er vi c e pr o vi d ers,
D o d ds et al. f o u n d t h at ‘ n o o n e,  w h e n dir e ctl y as k e d  w h at t h e y t h o u g ht pr os e c uti o ns a c c o m plis h e d i n p u bli c
h e alt h t er m s,  w as a bl e t o d es cri b e a b e n efi ci al p u bli c h e alt h o ut c o m e’.  T his bri n gs us b a c k t o a c e ntr al
q u esti o n of t his arti cl e:  w h at is t h e p ur p os e of cri mi n alisi n g t h e tr a ns missi o n of  HI V ? If t h e a ns w er is t o
pr ot e ct p u bli c h e alt h, i n t h e o pi ni o n of t h os e  w or ki n g  wit h  HI V p ositi v e p e o pl e dir e ctl y, it is f aili n g.

B e c a us e p a n d e mi cs ar e n e c ess aril y s o ci al p h e n o m e n a, t h e y c a n n ot b e a d e q u at el y pr e v e nt e d or u n d erst o o d
at a n i n di vi d u al l e v el, a f a ct  w hi c h d e m o nstr at es t h e cri mi n al l a w’s li mit ati o ns i n h el pi n g t o c o ntr ol or  m a k e
s e ns e of p u bli c h e alt h  m att ers.  T h e f o c us of li b er al l e g al s yst e ms o n r ati o n al, c h oi c e- m a ki n g at t h e i n di vi d u al-
l e v el  will al w a ys b e f o u n d  w a nti n g  w h e n t h e h ar ms u n d er c o nsi d er ati o n o p er at e at a p o p ul ati o n-l e v el. I n d e e d,
t h e f e asi bilit y of attri b uti n g i n di vi d u al bl a m e  m a y b e a n ot h er r e as o n t h at t h e tr a ns missi o n of  HI V h as b e e n
cri mi n alis e d  w hil e c or o n a vir us h as n ot b e e n.  T h er ef or e, a p u bli c h e alt h a p pr o a c h t o  HI V tr a ns missi o n is at
o d ds  wit h t h e p u niti v e a p pr o a c h a d o pt e d b y c urr e nt l a w.  T h e r es ult of t h es e t w o a p pr o a c h es b ei n g c o ntr a-
di ct or y is t h at t h e l a w f ails t o pr e v e nt t h e h ar ms it cl ai ms t o a d dr ess a n d t h at it c o m p o u n ds sti g m a, r es ulti n g i n
m or e h ar m t o t h e h e alt h of  HI V p ositi v e p e o pl e.

S o ci al  H a r m a n d  S ti g m a

T h e st u d y of s o ci al h ar ms — z e mi ol o g y — pr o p os es t h at t h e i n di vi d u alis m of cri mi n al l a w is fl a w e d as it c a n n ot
a c c ur at el y a c c o u nt f or, or f airl y r es p o n d t o, c oll e cti v e  wr o n g d oi n g ( e. g. c or p or at e cri m es).  Dr a wi n g o n
p ost m o d er n a n d s o ci al c o nstr u cti vist i d e as, z e mi ol o g y h as b e e n c h a m pi o n e d b y criti c al cri mi n ol o gists s e e ki n g
t o d e c o nstr u ct p erf or m ati v e c at e g ori es s u c h as ‘ cri mi n al’.  T his l a b el is p erf or m ati v e i n t h e s e ns e t h at it h as n o
o nt ol o gi c al b asis b e y o n d t h e l a w m a k ers  w h o c o m m u ni c at e it t o r e g ul at e, a n d t h us c o nstr u ct, s p e cifi c b e h a-
vi o urs a n d i d e ntiti es. I n s h ort, t h e l a b el ‘ cri mi n al’ c a n b e a p pli e d t o a n y a ct or p ers o n ass o ci at e d  wit h a
‘ cri m e’.1 3 3 T h e l a b elli n g of  HI V tr a ns missi o n as a cri m e c a n t h er ef or e b e c o m pli c at e d t hr o u g h a s o ci al h ar m
p ers p e cti v e,  w hi c h c a n als o b e us e d t o hi g hli g ht h o w t h e cri mi n al j usti c e s yst e m  mi g ht its elf p er p et u at e ‘ m or e

1 2 8.  R a m a n a us k as ( n 8 9) 8 5, 8 9.
1 2 9.  L orr ai n e S h err a n d ot h ers, ‘ HI V a n d  D e pr essi o n — A S yst e m ati c  R e vi e w of I nt er v e nti o ns’ ( 2 0 1 1) 1 6( 5) Ps y c h ol o g y,  H e alt h

&  M e di ci n e 4 9 3.

1 3 0. P et er  W e at h er b ur n a n d ot h ers, W h at  D o Y o u  N e e d ? 2 0 0 7 – 2 0 0 8:  Fi n di n gs fr o m a  N ati o n al S ur v e y of  P e o pl e  Di a g n os e d  wit h

HI V ( Si g m a  R es e ar c h,  C h e n n ai 2 0 0 9) 6 1.
1 3 1. I bi d 9 7.

1 3 2.  M aril o  G a g n o n a n d  C hristi n e  V é zi n a, ‘ HI V  Cri mi n ali z ati o n as “ Ris k  M a n a g e m e nt ”:  O n t h e I m p ort a n c e of Str u ct ur al Sti g m a’

i n S u z a n n e  Hi n d m ar c h,  Mi c h a el  Orsi ni a n d  M aril o  G a g n o n ( e ds), S e ei n g  R e d:  HI V/ AI D S a n d  P u bli c  P oli c y i n  C a n a d a
( U ni v ersit y of  T or o nt o Pr ess,  T or o nt o 2 0 1 8) 5 5 – 7 8.

1 3 3.  D e n nis  B a k er, T h e  Ri g ht  N ot t o b e  Cri mi n aliz e d:  D e m ar c ati n g  Cri mi n al L a w’s  A ut h orit y ( As h g at e, F ar n h a m 1 9 8 8) 2.

As hf or d et al. 6 1 1



d a m a gi n g a n d p er v asi v e f or ms of h ar m’. 1 3 4 Q u e er t h e or y si mil arl y o bs er v es t h at l a b els s u c h as ‘ h o m os e x u al’,
as c o nstr u ct e d b y  m e di ci n e a n d l a w, o c c ur  wit hi n a n e v er-s hifti n g s o ci al l a n ds c a p e. 1 3 5

Dr a wi n g a disti n cti o n b et w e e n p ers o n al cri mi n alis ati o n a n d r e g ul at or y cri mi n alis ati o n,  B a k er n ot es t h at
w hil e t h e cri mi n al l a w c a n p u nis h a n i n di vi d u al’s ‘ c ul p a bl e c h oi c e t o bri n g a b o ut b a d c o ns e q u e n c es f or
ot h ers’, it is u n a bl e t o p u nis h c oll e cti v e e ntiti es (s u c h as c or p or ati o ns or g o v er n m e nts) f or c o m p ar a bl y h ar mf ul
c o ns e q u e n c es,  w hi c h c a n b e si g nifi c a ntl y m or e h ar mf ul b y q u alit ati v e or q u a ntit ati v e  m e as ur es. 1 3 6 W h e n
c oll e cti v e e ntiti es ar e h el d t o a c c o u nt b y r e g ul at or y cri mi n alis ati o n, t hr o u g h t h e l e v yi n g of fi n es or r e v o ki n g of
li c e n c es, it ‘ d o es n ot c e ns ur e or bl a m e a n i n di vi d u al as o p p os e d t o a c oll e cti v e of i n di vi d u als i n a v er y i n dir e ct
w a y, si n c e it is t h e fi ctiti o us e ntit y’ d es pit e, i n b ot h c as es, t h e cri mi n al l a w b ei n g j ustifi e d o n gr o u n ds of h ar m
pr e v e nti o n. 1 3 7

T h e s o ci al h ar m a p pr o a c h als o all o ws f or a ‘f o c us u p o n h ar ms c a us e d b y c hr o ni c c o n diti o ns or st at es of
aff airs’ b e y o n d i n di vi d u al a cti o ns, i n cl u di n g ‘i nstit uti o n alis e d r a cis m a n d h o m o p h o bi a’. 1 3 8 H o w e v er, n ati o n al
g o v er n m e nts ar e u nli k el y t o e n d ors e t his c o n c e pt u al fr a m e w or k as ‘t h eir a cti viti es ( or i n a cti viti es) ar e li k el y t o
b e hi g hli g ht e d as s o ur c es of h ar m’. 1 3 9 Criti c al cri mi n ol o gists h a v e f urt h er dr a w n att e nti o n t o t h e r ol e of t h e
cri mi n al l a w i n c o nstr u cti n g c ert ai n b e h a vi o urs as ‘ h ar mf ul’ a n d p e o pl e as ‘ cri mi n al’,  wit h o ut r e c o g nisi n g t h e
h ar ms s u c h f or ms of l a b elli n g c a n p er p et u at e.  As  Hill y ar d a n d  T o m bs n ot e:

D efi ni n g a n e v e nt as a ‘ cri m e’ eit h er s ets i n  m oti o n, or is t h e pr o d u ct of, a pr o c ess of cri mi n alis ati o n.  T h e

st at e — vi a t h e cri mi n al j usti c e s yst e m — a p pr o pri at es t h e c o nfli ct a n d i m p os e s p u ni s h m e nt, of  w hi c h t h e

pris o n s e nt e n c e is t h e ulti m at e o pti o n. 1 4 0

T h e y a d d t h at ‘t h e s e v er y pr o c e s s e s cr e at e  wi d er s o ci al h ar m s  w hi c h  m a y b e ar littl e r el ati o n s hi p t o t h e
ori gi n al off e n c e a n d p ai n c a u s e d’, i n cl u di n g s o ci al i n e q u alit y, o str a ci s m, a n d sti g m a. 1 4 1 Al o n g si d e p h y si c al
h ar m, a s o ci al h ar m p ers p e cti v e c o nsi d ers e c o n o mi c, e m oti o n al, a n d s e x u al h ar ms as alt er n ati v es t o t h e ‘ o v erl y-
i n di vi d u alisti c’ a p pr o a c h of tr a diti o n al l a w.1 4 2 As  wit h  m e di c al d efi niti o ns of h ar m pr o vi d e d a b o v e, z e mi ol o g y
c o nsi d ers t h e  m e nt al h e alt h c o ns e q u e n c es of sti g m a, as cr e at e d b y cri mi n alis ati o n. It hi g hli g hts t h at ‘ cri m e is n ot
j ust a q u esti o n of  w h o br e a ks t h e l a w , b ut als o a b o ut w h o  m a k es t h e l a w ’,1 4 3 a n d t h at t his c a n n ot b e c o nsi d er e d
s e p ar at e fr o m t h e  wi d er s o ci o- p oliti c al c o nt e xt i n  w hi c h l a ws ar e  m a d e. F o c usi n g o n e x a m pl es s u c h as  B D S M
a n d b o d y  m o difi c ati o n,  R a m a n a us k as h as ar g u e d t h at —r at h er t h a n r ati o n al c o n c e pti o ns of c o ns e nt or h ar m
r e d u cti o n —f e eli n gs of dis g ust h a v e i nfl u e n c e d d e cisi o ns s u c h as Br o w n a n d Wils o n , t o t h e e xt e nt t h at ‘t h e l a w
h as h a d a n u n a c c e pt a bl y dis pr o p orti o n at e i m p a ct o n  m ar gi n alis e d gr o u ps i n s o ci et y’, 1 4 4 i n cl u di n g t h os e  w h o us e
illi cit dr u gs, s e x  w or k ers, a n d p e o pl e li vi n g  wit h  HI V, a m o n g ot h ers.1 4 5 A s o ci al h ar m a p pr o a c h  m o v es b e y o n d
t h e i n di vi d u alis m of l a w a n d  m e di ci n e t o c o nsi d er h u m a ns as a s o ci al b ei n g, i n cl u di n g t h e c o m pl e xit y of o ur
d esir es a n d i nt er a cti o ns, al o n gsi d e t h e  m e c h a nis ms of p o w er  w hi c h c o nstr u ct a n d c o nstr ai n t h e m.

1 3 4. P a d d y  Hill y ar d a n d St e v e  T o m bs, ‘ B e y o n d  Cri mi n ol o g y ?’ i n  D a n n y  D orli n g a n d ot h ers ( e ds), Cri mi n al  O bs essi o ns:  W h y

H ar m  M att ers  M or e T h a n  Cri m e ( 2 n d e d n  C e ntr e f or  Cri m e a n d J usti c e St u di es,  L o n d o n 2 0 0 8) 7.

1 3 5. S e e, g e n er all y, J u dit h  B utl er, G e n d er Tr o u bl e:  F e mi nis m a n d t h e S u b v ersi o n of I d e ntit y ( R o utl e d g e,  N e w  Y or k 1 9 9 0);  A dl er
( n 1 0).

1 3 6.  B a k er ( n 1 3 3) 2 3.

1 3 7. I bi d.

1 3 8.  Hill y ar d a n d  T o m bs ( n 1 3 4) 1 7.
1 3 9. I bi d.

1 4 0. I bi d 1 1.

1 4 1. I bi d.

1 4 2. S e e, f urt h er, Fr a n k P e ar c e a n d St e v e  T o m bs, ‘ F o u c a ult,  G o v er n m e nt alit y,  M ar xis m’ ( 1 9 9 8) 7( 4) S & L S 5 6 7.
1 4 3. ‘ Q u esti o ni n g  Cri m e: S o ci al  H ar ms a n d  Gl o b al Iss u es’ O p e n L e ar n ( 2 0 2 0) < htt ps:// w w w. o p e n. e d u/ o p e nl e ar n/s o ci et y- p oliti cs-

l a w/ q u esti o ni n g- cri m e-s o ci al- h ar ms- a n d- gl o b al-iss u es/ c o nt e nt-s e cti o n- 1 > a c c ess e d 2 8  O ct o b er 2 0 2 0.

1 4 4.  R a m a n a us k as ( n 8 9) 8 5, 8 8.
1 4 5.  M a x  M orris, ‘I n ci d e nt al S e x  W or k:  C as u al a n d  C o m m er ci al  E n c o u nt ers i n  Q u e er  Di git al S p a c es’ ( D o ct or al t h esis,  D ur h a m

U ni v ersit y 2 0 1 8).

6 1 2 T h e J o ur n al of Cri mi n al L a w 8 4( 6)
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C o n cl u si o n

S e x u al ris k, a n d s e x  m or e g e n er all y, h as l o n g pr e o c c u pi e d l e gisl at ors a n d ot h ers e n g a g e d i n d e b at es o v er
cri mi n al j usti c e. 1 4 6 T h e a bilit y of i n di vi d u al citi z e ns t o i nt er a ct s e x u all y  wit h ot h ers t hr o ws a s eri es of cri mi n al
l a w c o n c e pts, s u c h as c o ns e nt,1 4 7 ris k, r e c kl ess n ess, a n d h ar m i nt o a k al ei d os c o p e, i n  w hi c h t h e y  mi g ht b e
e x a mi n e d a n d c o nt e st e d.  Y et, o ur fr a mi n g of cri mi n al l a w is oft e n u n d er pi n n e d b y tr a nsi e nt  m or al a n d
n or m ati v e u n d erst a n di n gs  w hi c h r efl e ct t h e s hifti n g attit u d es of s o ci et y.  T his is n ot t o s a y t h at t h es e c o n c e pts
ar e n e c ess aril y u n d erst o o d or i nt e gr at e d i nt o t h e l a w its elf.  R at h er, as  Br o o ks h as,  w e dr a w att e nti o n t o t h e f a ct
t h at r es e ar c h i n t h e br o a d er fi el d of s e x u alit y ‘s uff ers fr o m dist a n c e fr o m a s e x u al lif e’,1 4 8 a n d t h e c h all e n g e
f or t h e cri mi n al l a w is t o u n d erst a n d a n d t a k e a c c o u nt of t h e li v e d e x p eri e n c e of s e x a n d ris k.

T h e cri mi n al l a w, a n d its f o c us u p o n a d o ctri n al diss e cti o n of s e x, c a n l os e si g ht of t h e h u m a n, t h e er oti c,
a n d t h e c o m pl e x p erf or m a n c e of b o di es a n d t h eir fl ui ds,  w hi c h t e n d t o b e sil e n c e d  wit hi n l e g al dis c o urs e. 1 4 9

B y u n d erst a n di n g t h es e li v e d e x p eri e n c es,  w e c a n r e-i ntr o d u c e t h e h u m a n i nt o t h e cri mi n al l a w a n d pr o m pt a
r e- e v al u ati o n of h o w t h e l a w o p er at es.  K e y c o n c e pts — n ot a bl y i n t h e ar e a of  HI V tr a ns missi o n —r el ati n g t o
ris k a n d h ar m n e e d t o b e u n d erst o o d n ot  m er el y i n hist ori c al d o ctri n al t er ms, b ut as el e m e nts of p e o pl e’s
s e x u al li v es i n t h e pr es e nt  m o m e nt.  As  w e el a b or at e d i n P art  O n e, i n t his  m o m e nt, t h e s ci e n c e h as tr a nsf or m e d
t h e  m e a ni n g of a n  HI V di a g n o si s  w hil e pr o vi di n g n e w ( a n d o ut st a n di n gl y eff e cti v e) t o ol s t o pr e v e nt
tr a ns missi o n.

H al p eri n h as n ot e d t h at  HI V pr e v e nti o n r e q uir es ‘ a  mir a cl e e v er y d a y’ a n d t h at ‘r e p etiti o n is  w h er e  mir a cl e
a n d hist or y  m e et, a n d it is  w h er e, if a n y w h er e, s af e s e x b e c o m es h a bit u al’. 1 5 0 T h at r e p etiti o n h as ar g u a bl y
arri v e d i n t h e f or m of Pr E P a n d it h as  mir a c ul o u s pr o p erti es f or tr a nsf or mi n g l e g al,  m e di c al, a n d s o ci al
u n d er st a n di n g s of ri s k a n d s e x.  T o g et h er  wit h  T a s P, t h e  m e di c al l a n d s c a p e t hr o u g h  w hi c h ri s k c a n b e
p h ar m a c e uti c all y c o ntr oll e d is si g nifi c a ntl y diff er e nt fr o m t h at of e v e n j ust fi v e y e ars a g o.  T h e s ci e n c e a n d
h e alt h c ar e pr o visi o n r el ati n g t o  HI V is e v ol vi n g r a pi dl y.  O ur u n d erst a n di n g of  HI V is tr a nsf or m e d t hr o u g h a
r e a p pr ais al of t h e si g nifi c a n c e of  m e di c ati o ns ( A R T)  w hi c h c a n b e us e d as tr e at m e nt a n d/ or pr e v e nti o n.  W hil e
d o ctri n al l a w h as f ail e d t o a p pr e ci at e t his s hift, t h us f ar, br o a d er l e g al a n d a cti vist n arr ati v es als o l a g i n t h eir
c o n c e pti o n of t h e m es i n cl u di n g c o ns e nt a n d vi ol e n c e.

T h e eff e ct s of Pr E P a n d  T a s P o n s o ci al attit u d e s t o w ar d s s e x u alit y ar g u a bl y a m o u nt t o a s e x u al r e v o-
l uti o n.  A s  G o n z al e z n ot e d, ‘t h e n e w s e x u al r e v ol uti o n  m a y n ot a p p e ar r e v ol uti o n ar y, i n t h e  wi d er p u bli c
s p h er e, b ut it i s sl o wl y c h a n gi n g t h e q u e er c ult ur al l a n d s c a p e’. 1 5 1 T hi s i s a c ult ur al a n d h e alt h r e v ol uti o n
t h at u n d erli n e s t h e a n a c hr o ni sti c n at ur e of t h e l a w r el ati n g t o  HI V tr a n s mi s si o n.  M or e o v er, b y  m ai nt ai ni n g a
sit e of hist ori c tr a u m a, t h e cri mi n al l a w is s er vi n g a s a f or c e t h at pr e v e nt s a c ult ur al h e ali n g t h at  mirr or s t h e
h e alt h tr a n sf or m ati o n t h at  w e h a v e s e e n i n r e c e nt y e ar s a n d, i n d oi n g s o, s u st ai n s di s c o ur s e s of f e ar a n d
sti g m a t h at ar e i n c o n gr u o u s  wit h c o nt e m p or ar y u n d er st a n di n g s of  HI V/ AI D S i n t h e s p h er e of l a w i n
E n gl a n d a n d  W al e s. P ut si m pl y, t h e s ci e n c e h a s c h a n g e d, b ut t h e l a w h a s n ot k e pt p a c e.

H u nt er h as pr e vi o usl y o bs er v e d t h e p ar a d o x t h at,  wit h p arti al d e cri mi n alis ati o n of h o m os e x u alit y, t h er e
w as als o h ei g ht e n e d s cr uti n y a n d r e g ul ati o n of ‘ d e vi a nt’ s e x. 1 5 2 T his i nf or ms t h e s e x t h at  m e n s e e k a n d e n g a g e
i n, a n d  HI V tr a ns missi o n h as b e e n a p o w erf ul p art of t his n arr ati v e, a mi dst a br o a d er c o nt e xt of e q u al ri g hts
dis c o urs e i n  w hi c h a n e w, n or m ati v e fr a m e w or k h as b e e n a p pli e d. 1 5 3 T h e p ositi o ni n g of b ar e b a c k s e x as

1 4 6.  As s u c h, it c a n b e ar g u a bl y s e e n as a t o ol i n t h e ‘ w ar o n s e x’.  H al p eri n h as d es cri b e d t his as a  w ar t h at ‘ h as g o n e u n n oti c e d, f or

t h e  m ost p art, e x c e pt b y t h os e  w h o h a v e b e e n aff e ct e d b y it, dir e ctl y or i n dir e ctl y’.  T h e cl assi c a c c o u nt o n t h e s e x  w ars c a n b e

f o u n d i n  D u g g a n a n d  H u nt er ( n 1 8) 1.

1 4 7. F or a br o a d er q u e er criti q u e of c o ns e nt, s e e J os e p h J Fis c h el, S cr e w  C o ns e nt:  A  B ett er  P oliti cs of S e x u al J usti c e ( U ni v ersit y
of  C alif or ni a Pr ess,  O a kl a n d 2 0 1 9).

1 4 8.  Vi ct ori a  Br o o ks, F u c ki n g L a w ( Z er o  B o o ks,  Alr esf or d 2 0 1 9) 4 8.

1 4 9.  T his c a n b e u n d erst o o d  wit hi n t h e br o a d er l e g al str u g gl e of  L G B T Q a cti vis m a n d t h e s hift i n e m p h asis t h at a c c o m p a ni e d a

m o v e fr o m li b er ati o n t o e q u alit y.
1 5 0.  D a vi d  M  H al p eri n, W h at  D o  G a y  M e n  W a nt ?  A n  Ess a y o n S e x,  Ris k, a n d S u bj e cti vit y ( U ni v ersit y of  Mi c hi g a n Pr ess,  A n n

Ar b or 2 0 0 7) 1 0 9.

1 5 1.  G o n z al e z ( n 1 9) 4 5.
1 5 2.  N a n  D  H u nt er, ‘ S e x u al  Ori e nt ati o n a n d t h e P ar a d o x of  H ei g ht e n e d S cr uti n y’ ( 2 0 0 4) 1 0 2( 7)  Mi c h  L  R e v 1 5 2 8.

1 5 3. S e e  A dl er ( n 1 0);  As hf or d ( n 2 7).

As hf or d et al. 6 1 3



‘ris k y’ or ‘sl utt y’ sit u at es it as b e h a vi o ur t h at c a n attr a ct sti g m a 1 5 4 b e c a us e — as n ot e d a b o v e — of t h e c o nti n u e d
attit u d es p er p et u at e d b y d o ctri n al cri mi n al l a w t o w ar ds  HI V, a n d S TI tr a ns missi o n  m or e br o a dl y.  H o w e v er, as
Fis c h el h as ar g u e d, t o r esist l a w is n ot t h e s a m e as r esisti n g r e s p o n si bilit y, 1 5 5 a n d t h e c h a n g e d  m e di c al
l a n d s c a p e  m e a n s t h at r e si st a n c e t o l a w i s ar g u a bly t h e a s s erti o n of a n e w — m e di c all y a n d c ult ur all y
i nf or m e d —r es p o nsi bilit y t o e a c h ot h er.

I n t his arti cl e,  w e h a v e att e m pt e d t o bri n g criti c al cri mi n ol o g y, c ult ur al t h e or y, a n d h e alt h s o ci ol o g y i nt o
c o n v ers ati o n  wit h t h e cri mi n al l a w as it p ert ai ns t o  HI V tr a ns missi o n. I n c o ntr ast t o t h e n or m ati v e c as c a d e t h at
d o mi n at es dis c o urs e r el ati n g t o t h e cri mi n alis ati o n of  HI V a n d ot h er S TIs, a q u e eri n g of t his n arr ati v e t h at
a c k n o wl e d g e s n o n- m o n o g a m o u s r el ati o n s hi p s, r efr a m e s ‘ sl ut d o m’, a n d u n d er st a n d s t h e s e r el ati o n s hi p
d y n a mi cs i n a fr a m e w or k t h at is s ci e n c e-i nf or m e d a n d c ult ur all y- a w ar e  w o ul d r e-s h a p e t h e cri mi n al l a w i n
t his ar e a. P ar a d o xi c all y, c o nt e m p or ar y l a w fi n ds its elf a cti n g p er v ers el y a n d a g ai nst its o w n i nt er ests.  T h e us e
of cri mi n al l a w i n c as es of  HI V tr a ns missi o n s er v es t o p u nis h t h e ‘r es p o nsi bl e’ b e h a vi o ur of t esti n g, tr e at m e nt,
a n d o p e n n ess,  w hil e it pri vil e g es n ot k n o wi n g y o ur st at us.  As S e d g wi c k ar g u e d, ‘i g n or a n c e is as p ot e nt a n d as
m ulti pl e a t hi n g t h er e as is k n o wl e d g e’. 1 5 6 Y et it is pr e cis el y t his i g n or a n c e, s ust ai n e d a n d s u p p ort e d b y
sti g m atisi n g cri mi n alis ati o n, t h at s er v es as t h e gr e at est ris k f or f urt h er  HI V tr a ns missi o n.

Al o n gsi d e ar g ui n g t h at  HI V tr a ns missi o n d o es n ot a c cr u e t h e n e c ess ar y h ar mf ul n ess t hr es h ol d t o c o nstit ut e
G B H,  w e h a v e dr a w n o n t his p ers p e cti v e t o r ais e q u esti o ns a b o ut  w h et h er cri mi n alis ati o n c o ul d b e c o nsi d er e d
a n a d diti o n al h ar m; o n e  w hi c h is u n pri n ci pl e d i n l e g al t er ms, u n n e c ess ar y i n p u bli c h e alt h t er ms, a n d u nj ust i n
s o ci ol o gi c al t er ms.  T h e s o ci al h ar m p ers p e cti v e is als o criti c al of t h e n oti o n of ‘ris k s o ci et y’ d es cri b e d b y
B e c k,  Gi d d e ns, a n d ot h ers,  w h er e ‘t h e c o ntr ol of d a n g er o us p o p ul ati o ns is n o w a c e ntr al c o n c er n of t h e p e n al
s yst e m, a n d a n a ct u ari al cri mi n ol o g y h as r e pl a c e d a r e h a bilit ati v e cri mi n ol o g y’. 1 5 7 T h e di c h ot o m y b et w e e n
cri mi n al j usti c e a n d  m e di c al i nt er v e nti o n is als o o p e n t o criti q u e fr o m p ost m o d er n or q u e er t h e or y,  w hi c h h as
dr a w n att e nti o n t o t h e  w a ys i n  w hi c h b ot h l e g al a n d  m e di c al dis c o urs es c o ntri b ut e t o t h e ot h eri n g, vi cti misi n g,
a n d sti g m atisi n g of  HI V p ositi v e p e o pl e a n d  m ar gi n alis e d ot h ers.  W e ar e ar g u a bl y at a p oi nt  w h er e a r e-
a p pr ais al of d o ctri n al cri mi n al l a w r el ati n g t o  HI V tr a ns missi o n is n ot  m er el y o v er d u e b ut als o ur g e nt.

D e cl a r a ti o n  of  C o nfli c ti n g I n t e r e s t s

T h e a ut h or(s) d e cl ar e d n o p ot e nti al c o nfli cts of i nt er est  wit h r es p e ct t o t h e r es e ar c h, a ut h ors hi p, a n d/ or p u bli c ati o n

of t his arti cl e.

F u n di n g

T h e a ut h or(s) r e c ei v e d n o fi n a n ci al s u p p ort f or t h e r es e ar c h, a ut h ors hi p, a n d/ or p u bli c ati o n of t his arti cl e.

1 5 4. S e e,  m or e g e n er all y,  As hf or d ( n 1 3); Fl or ê n ci o ( n 2 4). S e e o n sti g m a ass o ci at e d  wit h Pr E P: J os h  Gri m m a n d J os e p h
S c h w art z, ‘ “It’s  Li k e  Birt h  C o ntr ol f or  HI V ”:  C o m m u ni c ati o n a n d Sti g m a f or  G a y  M e n o n Pr E P’ ( 2 0 1 9) 6 6( 9) J o ur n al of

H o m os e x u alit y 1 1 7 9.

1 5 5. J os e p h J Fis c h el, S e x a n d  H ar m i n t h e  A g e of  C o ns e nt ( U ni v ersit y of  Mi n n es ot a Pr ess,  Mi n n e a p olis 2 0 1 6) 2 1 1.
1 5 6.  E v e  K S e d g wi c k, E pist e m ol o g y of t h e  Cl os et ( U ni v ersit y of  C alif or ni a Pr ess,  B er k el e y/ L os  A n g el es 1 9 9 0) 4.
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